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LORD SALES (with whom Lord Reed, Lord Lloyd-Jones, Lord Briggs and Lord
Stephens agree):

1. This appeal is concerned with the way in which the principle of fairness or natural
justice is satisfied in the regime for deprivation of British citizenship on the grounds that
this is conducive to the public good, as set out in section 40 of the British Nationality Act
1981 (as amended) (“the 1981 Act”). That regime involves a series of steps: a decision
by the Secretary of State for the Home Department that an individual should be deprived
of British citizenship in circumstances where that does not result in them being rendered
stateless; the giving of notice of that decision to the individual; the making of an order by
the Secretary of State to deprive the individual of citizenship in accordance with that
decision; and an appeal by the individual to the First-tier Tribunal (“the FTT”) or the
Special Immigration Appeals Commission (“SIAC”), as the case may be, to challenge the
decision and order made by the Secretary of State. This case follows a series of judgments
in this court which have explained how the deprivation regime operates in the context of
a case where an appeal may be brought before SIAC: R (Begum) v Special Immigration
Appeals Commission [2021] UKSC 7; [2021] AC 765 (“Begum No I”); R (N3) v Secretary
of State for the Home Department [2025] UKSC 6; [2025] 2 WLR 386 (“N3”); and U3 v
Secretary of State for the Home Department [2025] UKSC 19; [2025] 2 WLR 1041
(“U3”). One of the questions which arises on this appeal concerns the extent to which the
guidance given in those authorities applies in a case where the route of appeal is to the
FTT rather than SIAC.

The legislative regime

(a) The power of the Secretary of State in section 40 of the 1981 Act to deprive a person
of citizenship status

2. Section 40 of the 1981 Act (“section 40”), in so far as relevant, provides:

“(1) In this section a reference to a person’s ‘citizenship status’
is a reference to his status as—

(a) a British citizen ....

(2) The Secretary of State may by order deprive a person of a
citizenship status if the Secretary of State is satisfied that
deprivation is conducive to the public good.
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(3) The Secretary of State may by order deprive a person of a
citizenship status which results from his registration or
naturalisation if the Secretary of State is satisfied that the
registration or naturalisation was obtained by means of—

(a) fraud,

(b) false representation, or

(c) concealment of a material fact.

(4) The Secretary of State may not make an order under
subsection (2) if he is satisfied that the order would make a
person stateless.

(4A) But that does not prevent the Secretary of State from
making an order under subsection (2) to deprive a person of a
citizenship status if—

(a) the citizenship status results from the person’s
naturalisation,

(b) the Secretary of State is satisfied that the deprivation is
conducive to the public good because the person, while having
that citizenship status, has conducted him or herself in a
manner which is seriously prejudicial to the vital interests of
the United Kingdom, any of the Islands, or any British overseas
territory, and

(c) the Secretary of State has reasonable grounds for believing
that the person is able, under the law of a country or territory
outside the United Kingdom, to become a national of such a
country or territory.

(5) Before making an order under this section in respect of a
person the Secretary of State must give the person written
notice specifying—
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(a) that the Secretary of State has decided to make an
order,

(b) the reasons for the order, and

(c) the person’s right of appeal under section 40A(1) or
under section 2B of the Special Immigration Appeals
Commission Act 1997 (c 68).”

It is relevant to note here that subsection (2) uses the word “may”, which confers a
discretion which arises where the precondition that the Secretary of State is satisfied that
deprivation is conducive to the public good has been met: Begum No 1, para 66.

(b) The right of appeal to the First-tier Tribunal in section 404 of the 1981 Act

3. Section 40A of the 1981 Act (“section 40A”), in so far as relevant, provides:

“(1) A person—

(a) who is given notice under section 40(5) of a decision
to make an order in respect of the person under section
40, or

(b) in respect of whom an order under section 40 is made
without the person having been given notice under
section 40(5) of the decision to make the order,

may appeal against the decision to the First-tier Tribunal.

(2) Subsection (1) shall not apply to a decision if the Secretary
of State certifies that it was taken wholly or partly in reliance
on information which in his opinion should not be made
public—

(a) in the interests of national security;
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(b) in the interests of the relationship between the United
Kingdom and another country, or

(c) otherwise in the public interest.”

(c) The right of appeal to SIAC in section 2B of the Special Immigration Appeals
Commission Act 1997

4. Section 2B of the Special Immigration Appeals Commission Act 1997 (“section
2B”) provides that:

“A person may appeal to the Special Immigration Appeals
Commission against a decision to make an order under section
40 of the British Nationality Act 1981 (¢ 61) (deprivation of
citizenship) if he is not entitled to appeal under section 40A(1)
of that Act because of a certificate under section 40A(2) (and
section 40A(3)(a) shall have effect in relation to appeals under
this section).”

Factual background

(a) Mr Kolicaj’s conviction

5. The respondent, Mr Gjelosh Kolicaj, was born on 24 April 1981. At birth, he was
an Albanian national.

6. Mr Kolicaj arrived in the UK on 6 August 2005 on a fiancé visa which, after his
marriage to a British citizen, was varied to leave to remain as a spouse. On 6 September
2007 he was granted indefinite leave to remain on the basis of that marriage. On 5
February 2009 he became a naturalised British citizen.

7. Following the breakdown of his marriage and divorce, in 2013 Mr Kolicaj married
an Albanian national. There are four children of the marriage, born in 2013, 2015 and
(twins) in 2022.

8. On 27 February 2018, on the basis of a guilty plea, Mr Kolicaj was convicted of
conspiracy, in the period 1 October 2016 to 30 January 2018, to remove the proceeds of
criminal conduct from England, contrary to section 327 of the Proceeds of Crime Act
2002. Upon sentence the judge made sentencing remarks describing the conspiracy.
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9. The conspiracy involved Mr Kolicaj and his brother arranging to transport from
the UK to Albania large quantities of cash generated from criminal conduct of an
undetermined nature. The prosecution estimated that sums amounting to about £8 million
were involved. The money was transported in suitcases taken on commercial flights
mainly to Thessaloniki or Brussels, where one of Mr Kolicaj’s relatives received it.
Sometimes the money was taken by Mr Kolicaj or his brother, who were the organisers
of the conspiracy. On other occasions it was transported by couriers under their control.
Some 65 flights were taken. Interceptions were made on three occasions, when cash in
the respective amounts of £180,000, £100,000 and €100,000 (carried on that occasion by
Mr Kolicaj himself) was seized. As found by the judge, the operation was well planned
and involved a considerable degree of sophistication. Despite his own arrest and that of
others involved in the conspiracy, ie despite warnings about his behaviour, Mr Kolicaj
persisted with organising and implementing the conspiracy.

10.  Applying the Sentencing Guidelines on money-laundering, the sentencing judge
concluded that these features of Mr Kolicaj’s offending placed him in the higher
culpability bracket (ie A category). The judge found that it was clear that the extent of the
operation and the amount of money involved was “indicative of money laundering on a
serious organised basis”. The amount of cash involved in the money laundering operation
placed Mr Kolicaj in category 2 in terms of the harm associated with his offending for the
purposes of the Sentencing Guidelines. This gave a starting point for sentencing of eight
years and six months’ imprisonment which, taking account of the stage at which Mr
Kolicaj pleaded guilty and mitigation including that he had no previous convictions, the
judge reduced to a sentence of six years’ imprisonment.

(b) The Secretary of State’s policy and the May 2020 ministerial submission

11.  There is an issue in this case regarding the policy applied by the Secretary of State
in relation to the deprivation of citizenship. The Secretary of State’s basic approach is set
out in chapter 55 of the Home Office’s Nationality Instructions, entitled “Deprivation and
Nullity of British citizenship”. Paragraph 55.4.4 states that conduciveness to the public
good “means depriving in the public interest on the grounds of involvement in terrorism,
espionage, serious organised crime, war crimes or unacceptable behaviours”.

12.  On 13 May 2020 a submission was sent by a civil servant to the Secretary of State
entitled “Deprivation of British Citizenship” (“the May 2020 submission”). This
recommended that the Secretary of State should use her power of deprivation under
section 40(2) against people guilty of serious organised crime, “but limit its use to the
most serious and high profile cases”. The submission advised “focusing the policy on the
highest harm offences”; expressed the expectation that “the number of serious criminality
cases meeting the threshold [would] be very low”; and stated that focus would be given
to “organised crime, particularly that involving violent, sexual and other high harm
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offences such as trafficking, organised drug importation and child sexual exploitation”.
The Secretary of State accepted the recommendation set out in the submission.

(c) The December 2020 ministerial submission and the use of section 40

13.  On 19 October 2020 the National Crime Agency (“the NCA™) submitted a
recommendation that the Secretary of State should consider using her power under section
40(2) to deprive Mr Kolicaj of his British citizenship (“the NCA recommendation’). The
NCA recommendation summarised Mr Kolicaj’s offending behaviour and included an
assessment that it was likely that he would continue to pose a risk to the UK when released
after completion of his sentence.

14. The NCA recommendation was adopted in a civil service submission dated 17
December 2020 sent to the Secretary of State to invite her to consider using her power
under section 40(2) to deprive Mr Kolicaj of his British citizenship and then to deport him
(“the December 2020 submission”). The NCA recommendation was annexed to the
submission along with an assessment that deprivation would not leave Mr Kolicaj
stateless, since he had Albanian citizenship, an assessment regarding any infringement of
Convention rights set out in the Human Rights Act 1998 (“the HRA”), an assessment of
the welfare of Mr Kolicaj’s children in accordance with section 55 of the Borders,
Citizenship and Immigration Act 2009 (“section 55”°), and a draft notice of intention to
make a deprivation order as required by section 40(5). The December 2020 submission
referred to the approach set out in the May 2020 submission to focus the use of the
deprivation power on “the highest harm offences” and stated that Mr Kolicaj had been
assessed to meet that standard “on the basis of his involvement in serious organised
criminality”.

15.  The December 2020 submission referred to the opportunity which Mr Kolicaj
would have to make representations to oppose deportation (as distinct from deprivation).
The annexes in relation to the HRA assessment and the section 55 assessment stated that
he would have the opportunity to make representations to oppose both deprivation of
citizenship and deportation, but did not go into detail to explain exactly when and how
these could be made. The December 2020 submission predated the trio of cases in this
court referred to in para 1 above and so could not include any discussion of the legal
analysis they set out. So far as a deprivation decision is concerned, the position is that, as
explained below, an individual has the opportunity to make representations in the course
of an appeal brought under section 40A.

16. The Secretary of State accepted the recommendation in the December 2020
submission and issued a notice of intention to make a deprivation order in the form of the
draft annexed to the submission (“the Notice”). The Notice stated that the Secretary of
State had decided to make a deprivation order “because I am satisfied that it is conducive
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to the public good to do so”. It summarised Mr Kolicaj’s offending and stated that the
Secretary of State was satisfied that this constituted participation in serious organised
crime within the meaning of para 55.4.4 of the Nationality Instructions; it also said “these
are serious and organised offences, involving collusion with others”. It did not refer to
the approach to the exercise of the deprivation power in section 40 set out in the May
2020 submission. The Notice recorded that the Secretary of State was satisfied that
making a deprivation order would not make Mr Kolicaj stateless. It also referred to the
Secretary of State’s consideration of the interests of Mr Kolicaj’s children under section
55 and stated that, having taken those into account, her view was that the public interest
in depriving Mr Kolicaj of his British citizenship “clearly outweighs any interest which
they might have in [Mr Kolicaj] remaining a British citizen”.

17. On 22 January 2021 the Secretary of State served the Notice on Mr Kolicaj in
prison. About 30 minutes later the Secretary of State served on him an order depriving
him of his British citizenship (“the Order”). Serving the Order so quickly after service of
the Notice was a deliberate step to ensure that Mr Kolicaj should have no opportunity to
renounce his Albanian citizenship before the Order was served on him, thereby depriving
the Secretary of State of power to make the Order on the basis that to do so would render
him stateless: see section 40(4) and the discussion in N3, paras 73—-83. This was done
pursuant to a practice adopted by the Secretary of State after experience in previous cases
where the recipient of a notice of intention to deprive had taken such action.

18.  Mr Kolicaj appealed to the FTT against the Secretary of State’s deprivation
decision pursuant to section 40A. While his appeal was proceeding, on 10 February 2021
he was served by the Secretary of State with what is referred to as a Stage 1 decision to
make a deportation order, advising him of his liability to deportation. On 8§ July 2021 he
was served with a Stage 2 decision, which set out the reasons for making a deportation
order against him, together with the deportation order which had been made. On 16 July
2021 Mr Kolicaj applied to revoke the deportation order and applied for asylum. The
proceedings in relation to those applications remain on foot.

(d) The tribunal decisions on Mr Kolicaj’s appeal

19. In the course of the appeal in the FTT the Secretary of State disclosed the
December 2020 submission with its annexes. This led those acting for Mr Kolicaj to
request disclosure of the May 2020 submission as well, which was provided to him.

20.  Mr Kolicaj filed a witness statement from himself and evidence relating to his
private and family life in the UK. He also filed evidence regarding his risk of reoffending,
in the form of an initial assessment dated 26 March 2021 by the London and Thames
Valley Community Rehabilitation Company for the Probation Service following his
release from prison which assessed that risk as low (“the March 2021 risk assessment”).
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21.  Mr Kolicaj and the Secretary of State served skeleton arguments. Both sides took
the position that the appeal was concerned with the question whether the Secretary of
State’s decision to deprive was lawful as at the time she served the Notice on 22 January
2021, assessed by reference to the materials available to her at that time, or bearing upon
a public law error committed by her at that time. In doing so they appear to have
considered that they were following guidance given by the Upper Tribunal in Ciceri
(deprivation of citizenship appeals: principles) [2021] UKUT 238 (IAC) at paras 29 and
30(1), (6) and (7). It seems that this was a common approach at about this time, as
indicated by the guidance given subsequently by the Upper Tribunal in Chimi v Secretary
of State for the Home Department (Deprivation appeals; scope and evidence)
(Cameroon) [2023] UKUT 115 (IAC) at para 61, based on its reading of paras 67-71 of
Begum No 1. As I explain below, as appears from the decisions of this court in N3 and
U3 this was a mistake. It was a mistake which affected the conduct of the hearing in terms
of the FTT’s approach to the March 2021 risk assessment. One of Mr Kolicaj’s principal
contentions set out in the written submissions on his behalf was that his offending did not
meet the standard of seriousness set out in the May 2020 submission, which he contended
constituted a policy of the Secretary of State which she should have followed in his case.

22.  The FTT (Judges Holmes and Hughes) heard the appeal on 5 April 2022. At the
start of the hearing Mr Kolicaj’s representative (Mr Sellwood) indicated that, despite the
evidence filed by Mr Kolicaj in the course of preparing for the hearing, no evidence would
in fact be given by him or adduced on his behalf and that, instead, the appeal was to be
conducted on the basis of submissions alone. Mr Kolicaj did not go into the witness box
to face cross-examination. Accordingly, as the FTT recorded, it was not invited to make
any findings of fact, since there were no disputed issues of fact.

23. The FTT was satisfied that it was Mr Kolicaj’s conviction and the judge’s
sentencing remarks which formed the basis for the Secretary of State’s conclusion that he
was a participant in “serious organised crime” within the meaning of that term in para
55.4.4 of the Nationality Instructions and that it was the finding that he had colluded with
others to commit a serious crime of removing criminal property from the country which
formed the basis of the Secretary of State’s consideration of whether or not to exercise
her discretion under section 40(2): para 38.

24.  The FTT dismissed Mr Kolicaj’s submission that the deprivation decision
breached his rights under article 8 of the European Convention on Human Rights (right
to respect for private and family life), or those of his wife and children: paras 39-53.

25.  The FTT then turned to a series of wider public law arguments made on behalf of
Mr Kolicaj:
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26.

(i)  That the Secretary of State failed to make a proper assessment of his
propensity to commit further offences, including by pursuing inquiries pursuant to
a duty said to arise on the basis of Secretary of State for Education and Science v
Tameside Metropolitan Borough Council [1977] AC 1014 (“Tameside”) which
might have revealed at the time the Secretary of State made her decision (that is,
before March 2021) that there was a view held by a relevant public authority, as
later set out in the March 2021 risk assessment, that the risk of further offending
by Mr Kolicaj was low.

(i1)  That the Secretary of State’s deprivation decision was procedurally flawed
because she unfairly failed to notify Mr Kolicaj that she was considering the
exercise of her discretion pursuant to section 40(2) and thus failed to provide him
with an opportunity to offer evidence in response, including evidence to establish
a lack of any propensity to re-offend (again, on the basis that the opinion in the
March 2021 risk assessment could have been obtained if questions had been asked
of the rehabilitation team in January 2021).

(i11)  That the Secretary of State failed to follow her own policy as set out in the
May 2020 submission, in that Mr Kolicaj’s offending was not in the category of
the most serious and high profile cases referred to in that document.

The FTT dismissed each of these submissions, as follows:

(1)  There had been no failure to consider Mr Kolicaj’s propensity to offend
again, since it was covered by the assessment of the NCA in the NCA
recommendation and there was a proper basis for that assessment in view of the
nature of Mr Kolicaj’s offending and his determination to continue with it even
after his arrest. There was no requirement for the Secretary of State to embark on
a train of inquiry to determine what other agencies or individuals might think.
Since it was common ground (see para 21 above) that the issues on the appeal were
to be addressed as at the time of the Secretary of State’s decision on 22 January
2021, she could not be criticised for not taking into account the March 2021 risk
assessment, which did not exist at that time: para 61. And in any event, applying
the judgment of the Court of Appeal in Pham v Secretary of State for the Home
Department [2018] EWCA Civ 2064; [2019] 1 WLR 2070 (“Pham No 27), it was
not necessary for the Secretary of State to consider or assess that there was a
propensity to re-offend before she was entitled to find that it was conducive to the
public good to make a deprivation decision in relation to someone guilty of very
serious offending, as she did here: paras 62—-65 and 67.

(i1)  There was no procedural unfairness. Parliament had set out the relevant
statutory procedure in section 40(5) and there was no scope for writing into that
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procedure additional requirements based on arguments of fairness, especially
where to give Mr Kolicaj advance notice of the decision proposed to be taken in
his case could undermine the deprivation process by affording him an opportunity
to try to disclaim his Albanian citizenship and thus, on grounds of leaving him
stateless, prevent the Secretary of State from taking the deprivation decision she
considered to be in the public interest: paras 68—69.

(iii)  Although it was common ground that the May 2020 submission, read with
para 55.4.4 of the Nationality Instructions, set out the Secretary of State’s policy
(as the FTT recorded at para 70), the Secretary of State was entitled to assess that
Mr Kolicaj’s offending met the standard set out in the May 2020 submission and
acted rationally in doing so: paras 80 and 84.

27.  Mr Kolicaj appealed to the Upper Tribunal (Dove J and Mr Ockleton). From this
time he was represented by Mr David Chirico. Again, as in the FTT, the parties and the
tribunal all proceeded on the mistaken assumption that an appeal under section 40A is
concerned only with the circumstances as they existed as at the time of the Secretary of
State’s decision on 22 January 2021. On the appeal, Mr Chirico submitted that it did not
appear from the Secretary of State’s decision that she had ever addressed the exercise of
her discretion under section 40(2) as a matter distinct from simply forming the view that
it was conducive to the public good that Mr Kolicaj should be deprived of his citizenship
(the precondition for that discretion to arise). Mr Chirico also repeated the substance of
the submissions made to the FTT. He added the submission that the May 2020 submission
set out a secret policy which was not in the public domain at the time the Secretary of
State took her decision in January 2021, so that reliance on it made that decision unlawful
according to the guidance given in R (Lumba) v Secretary of State for the Home
Department [2011] UKSC 12; [2012] 1 AC 245 (“Lumba’); and further, the Secretary of
State had not explained why Mr Kolicaj’s offending was to be characterised as being the
most serious and high profile so as to qualify for deprivation according to that policy. In
relation to these latter points the Secretary of State submitted that the May 2020
submission did not set out a policy and that adequate reasons had been set out in the
Notice.

28.  The Upper Tribunal accepted the Secretary of State’s submission that the May
2020 submission did not set out a policy. According to them it simply set out ““a discussion
or explanation of the substance of the current policy” (ie that in para 55.4.4 of the
Nationality Instructions), meaning that there was no substance in the argument that the
Secretary of State’s decision was the result of the application of an unpublished policy:
para 53. The Secretary of State had been entitled to conclude that Mr Kolicaj’s offending
fell within the scope of para 55.4.4: para 54.

29.  The Upper Tribunal agreed with the FTT that the Secretary of State was entitled
to find, following Pham No 2 [2019] 1 WLR 2070, paras 52 and 53 (Arden LJ), that it
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was conducive to the public good that Mr Kolicaj should be deprived of his citizenship
simply on the basis of his conviction for a serious crime, without being required to take
account of the future risk of harm: para 56.

30. Inrelation to Mr Kolicaj’s complaint of procedural impropriety and unfairness, the
Upper Tribunal cited a passage from the judgment of Lord Neuberger of Abbotsbury in
Bank Mellat v HM Treasury (No 2) [2014] AC 700 (“Bank Mellat”), at para 179 (as
quoted in R (Balajigari) v Secretary of State for the Home Department [2019] EWCA Civ
673; [2019] 1 WLR 4647, para 59), where he said:

“the rule is that, before a statutory power is exercised, any
person who foreseeably would be significantly detrimentally
affected by the exercise should be given the opportunity to
make representations in advance, unless (i) the statutory
provisions concerned expressly or impliedly provide otherwise
or (i1) the circumstances in which the power is to be exercised
would render it impossible, impractical or pointless to afford
such an opportunity”.

The Upper Tribunal held that in the circumstances of Mr Kolicaj’s case the risk of the
entire decision-making process being frustrated by him renouncing his Albanian
citizenship and so disabling the Secretary of State from making a deprivation decision on
the ground that he would be made stateless meant that she was justified in proceeding
without affording him an opportunity to make representations, which would have tipped
him off in advance and thus would have given him an opportunity to try to take such a
step: para 58. Although the Upper Tribunal did not say so in terms, it seems that it reached
this conclusion on the basis that on the particular facts of the case it was impractical for
the Secretary of State to give prior notice, within limb (i1) of Lord Neuberger’s statement
of principle.

31.  However, the Upper Tribunal allowed Mr Kolicaj’s appeal on the grounds that, as
Mr Chirico submitted, the Secretary of State had only concluded that the condition
precedent for the existence of her power of deprivation was met (namely, that it was
conducive to the public good) but had not then considered whether, in the exercise of the
discretion conferred on her by section 40(2) (see para 2 above), she should make use of
that power in Mr Kolicaj’s case: paras 62—63. The effect of this was that the decision had
to be remitted to the Secretary of State.

(e) The judgment of the Court of Appeal

32.  The Secretary of State appealed to the Court of Appeal (Underhill, Dingemans and

Edis LJJ), contending that the Upper Tribunal had erred in holding that the Secretary of
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State had failed properly to exercise her discretion under section 40(2). Mr Kolicaj filed
a respondent’s notice in which he argued that the Upper Tribunal’s decision should be
upheld on two grounds which were wrongly rejected by that tribunal and by the FTT: (i)
the Order was made following a process which was procedurally unfair because Mr
Kolicaj was not given an opportunity to make representations to the Secretary of State
before she made her decision; and (ii) the Order was unlawful because it was made by the
application of a secret policy, as set out in the May 2020 submission. Edis LJ gave the
lead judgment, with which Underhill and Dingemans LJJ agreed: [2025] EWCA Civ 10.
Underhill LJ made some additional observations.

33.  The Court of Appeal found for the Secretary of State on her ground of appeal:
paras 37—40. Edis LJ considered that the Notice was not well drafted. But it did state that
the Secretary of State had had regard to the interests of Mr Kolicaj’s children pursuant to
section 55 and had weighed them against the public interest in depriving him of his British
citizenship, which indicated that the Secretary of State had appreciated that she had a
discretion whether to make the deprivation order and had exercised that discretion. The
December 2020 submission and the documents annexed to it were clear. They were
directed to briefing the Secretary of State that she had a discretion whether to make a
deprivation order and to advising her how she might exercise that discretion.

34. However, the Court of Appeal upheld the decision of the Upper Tribunal and
dismissed the Secretary of State’s appeal on the basis of Mr Kolicaj’s ground (i) above
(procedural unfairness). The court did not find it necessary to address his ground (ii)
(secret policy), since the case would have to be remitted to the Secretary of State to make
a new decision and would do so by applying a new policy which she had by this time
published: para 19. The court’s judgment post-dated Begum No 1 [2021] AC 765, but was
delivered before the judgments of this court in U3 [2025] 2 WLR 1041 and N3 [2025] 2
WLR 386 were handed down.

35.  The Court of Appeal considered that the deprivation decision and the Order were
affected by procedural unfairness because Mr Kolicaj was not given an opportunity to
make representations to the Secretary of State before she made her decision and issued
the Order, while at the same time the appeal under section 40A which was available to
him did not afford a fair opportunity to do so either. This was because (as the Court of
Appeal thought) the focus of that appeal was on the information available to the Secretary
of State and the circumstances obtaining at the time she made her decision on 22 January
2021, in so far as these gave rise to a public law challenge to that decision judged as at
that time. As has been mentioned, this had been common ground between the parties and
had been assumed (erroneously) to be the position by the FTT and the Upper Tribunal.
The Court of Appeal proceeded on the same assumption. It thought that the judgment of
this court in Begum No [ supported it. Edis LJ said (para 15) that Begum No I “restricts
the scope of an appeal to the FTT against a deprivation decision under section 40(2) to a
review of the decision on public law grounds. This does not allow new material to be
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placed before the FTT and involves no right to make representations to the FTT of the
kind which might affect the merits of the decision”.

36.  According to the analysis of the Court of Appeal, proceeding on the basis of that
assumption, the practice adopted by the Secretary of State of serving a deprivation order
within minutes after service of a notice under section 40(5), to obviate the risk of an
individual renouncing their foreign citizenship, left a gap in what fairness required, and
the right of appeal was too limited in its scope to be able to fill that gap: para 15. Nor did
any right to make representations in relation to any human rights appeal based on article
8 of the European Convention fill the gap: ibid.

37.  The gap in fairness meant that there was no scope for Mr Kolicaj to make a range
of representations or provide evidence which he might have wished to present to seek to
persuade the Secretary of State not to exercise her discretion under section 40(2) to
deprive him of citizenship. For example, he was not able to make representations about
the extent of his criminality, including setting out a factual case about that, and did not
have the opportunity to contend that it did not fall within the published policy in the
Nationality Instructions “as refined by the acceptance by the Secretary of State of [the
May 2020 submission]”: para 15. That was also the result of Mr Kolicaj not knowing
about the May 2020 submission until it was disclosed to his lawyers shortly before the
FTT hearing: para 15(ii1). The gap also meant that Mr Kolicaj was deprived of the
opportunity of referring to and relying on the March 2021 risk assessment as information
potentially relevant to the exercise of the Secretary of State's discretion under section
40(2), since it did not exist at the time of the Secretary of State's decision on 22 January
2021 and (on the court’s approach to the ambit of an appeal under section 40A) could not
be brought into account subsequent to that in the course of the appeal to the FTT: para
17.

38.  As Edis LJ pointed out (para 19), the result of this analysis was that Mr Kolicaj
had been deprived of his British citizenship without at any stage being able to advance
reasons why that should not happen. It also led him to say (para 11) that the references in
the annexes to the December 2020 submission to the opportunity to make representations
about the deprivation of his citizenship were “misleading”.

39.  Applying the statement of principle in Bank Mellat (para 30 above), Edis LJ held
that the 1981 Act did not exclude the right to make representations either expressly or by
implication: para 27. He observed that the purpose of section 40(5) “is to enable a person
who is the subject of a decision to make a deprivation order to bring an effective appeal
before the order is made” and that, although the Act did not mandate a procedure for
making the original decision, section 40(5) indicates that Parliament intended “to place a
high value on procedural fairness”: para 27.
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40.  In support of this Edis LJ said (para 27) that at the time when the 1981 Act was
originally enacted, the appeal under section 40(2) was understood to be an “appeal on the
merits”. I think he used this term in order to contrast this with a review on public law
grounds, as referred to in para 15 by reference to Begum No I. 1 comment below on the
confusion in terminology and the associated conceptual confusion which has crept into
this area. I should also point out that it is not correct to say that section 40 in its original
form provided for an appeal on the merits. It did not provide for any appeal at all, but
rather for an opportunity for the individual concerned to make representations to a
committee of inquiry which would give its opinion on the case for the Secretary of State
to consider before making any deprivation order (see section 40(6)—(7) of the 1981 Act
as originally enacted). Having said this, however, I do not think this error affects what
this court has to decide. I agree with Edis LJ that section 40(5) shows that Parliament was
concerned with procedural fairness. The question is, how did Parliament intend that
procedural fairness should be achieved? As I explain below, it is achieved through the
availability of an appeal to the FTT. Such an appeal is not so limited in its ambit and
effect as the Court of Appeal took it to be.

41.  Turning to the second principle identified in Bank Mellat [2014] AC 700 (para 30
above), Edis LJ rejected the Secretary of State’s submission that it would be impossible,
impractical or pointless to afford an opportunity to Mr Kolicaj to make representations,
on the grounds that to do so would give him an opportunity to renounce his Albanian
citizenship and in that way prevent her from issuing a deprivation order in his case: paras
28-31. Edis LJ accepted that it was legitimate to operate a system in which the Secretary
of State informs the individual of the deprivation only after the decision (and, presumably,
after the order) is made because of that risk; but in his view, “in the absence of a full
appeal on the merits to the FTT”, it was incumbent on her to say at that time that she is
willing to review her decision by conducting a merits based evaluation in the light of any
representations the individual might make: para 29. According to Edis LJ it is no good
answer to this to point to the right of appeal under section 40A, because of the inability
of an individual bringing an appeal “to challenge the decision to find that deprivation
would be conducive to the public good or the exercise of discretion to deprive, save on
public law grounds and on the basis of the material before the Secretary of State”: para
29.

42.  As appears from this passage, this part of the Court of Appeal’s reasoning reflects
the (erroneous) common ground between the parties that an appeal is concerned only to
examine the circumstances existing at the time of the Secretary of State’s decision and
again depends on its (erroneous) view of the limited nature of an appeal under section
40A. On the basis of these points, it is readily understandable that the court considered
that there is a fairness gap in the regime. It was to fill that gap that the court posited the
requirement on the Secretary of State to offer to consider representations made by an
individual outside the appeal process, after exercising her power under section 40(2) in
such a way as not to afford the individual an opportunity of renouncing his or her foreign
citizenship.
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The issues on the appeal and on the cross-appeal

43.

44.

The Secretary of State appeals to this court, raising two issues:

(i)  On the footing that the Secretary of State was entitled to decide to make an
order depriving Mr Kolicaj of his British citizenship, and then to make that order,
without first giving him the opportunity to make representations, did the principles
of procedural fairness (natural justice) require that the Secretary of State should
when making the order have offered to review that decision by way of a
reconsideration of the merits on the basis of representations made by him, failing
which the issuing and maintaining in place of the Notice and the Order were
procedurally unfair? (“Issue 17)

(1))  Inany event, did the Court of Appeal err in quashing the Order? (“Issue 2”)

Mr Kolicaj cross-appeals, seeking to uphold the decision of the Court of Appeal

on additional or alternative grounds as follows:

(i)  Where the Secretary of State had adduced no evidence about the process for
renunciation of Albanian citizenship or in support of her assertion that an
individual could immediately renounce their Albanian citizenship if they wished
to, did the Court of Appeal err in concluding that it was legitimate for her to operate
a system to exercise her discretion under section 40(2) without first providing Mr
Kolicaj with an opportunity to make representations? (“Issue 3”)

(i)  Was the making of the Order unfair for the additional reason that it was
made by applying a policy as set out in the May 2020 submission which was not
published and was not made available to Mr Kolicaj until after the Order was
made? (“Issue 47)

(i11)  Did the Court of Appeal err in rejecting the Upper Tribunal’s conclusion
that, in making her decision, the Secretary of State had failed to consider the
exercise of her discretion under section 40(2)? (“Issue 57)

The judgments in Begum No 1, N3 and U3

45.

Before turning to discuss each of the issues in the appeal, it is convenient first to

set out what has been established in these judgments of this court.
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(a) Begum No I and N3

46.  So far as is relevant for this case, Begum No 1 [2021] AC 765 concerned an appeal
against a deprivation decision to SIAC under section 2B. That was the route of appeal
because the Secretary of State had relied upon information which had to be kept secret on
grounds of national security. Lord Reed noted that section 2B confers a right of appeal,
rather than review; and that appeals involving questions of fact as well as points of law
were contemplated: para 65. In deciding whether an appeal should succeed under section
2B on any particular ground, it is necessary to be clear about the nature of the issue to be
determined under that ground: paras 68—71. The jurisdiction of SIAC is appellate, and it
would be a mistake to describe it as supervisory (ie in the sense that a court exercises a
supervisory jurisdiction in judicial review proceedings): para 69.

47.  Nevertheless, as Lord Reed was careful to explain, “the characterisation of a
jurisdiction as appellate does not determine the principles of law which the appellate body
is to apply”; the legal principles to be applied “depend upon the nature of the decision
under appeal and the relevant statutory provisions” and “different principles may ... apply
to the same decision, where it has a number of aspects which give rise to different
considerations, or where different statutory provisions are applicable”: para 69. The same
basic point about the variability in the legal principles to be applied by SIAC on an appeal
under section 2B depending on “the extent to which, ... on a statutory appeal, the court is
competent to reassess the balance which the decision-maker was called on to make given
the subject matter” was made by Lord Sumption in Pham v Secretary of State for the
Home Department [2015] UKSC 19;[2015] 1 WLR 1591, para 107. In Begum No I Lord
Reed explained (para 75) that the error committed by SIAC in an earlier decision, 4/
Jedda v Secretary of State for the Home Department (Appeal No SC/66/2008)
(unreported) 7 April 2009, was to assume “that SIAC’s jurisdiction [under section 2B] is
uniform, without regard to the nature of the particular decision under appeal or the terms
of the relevant statutory provisions™; and he explained (at paras 29, 72 and 73) how the
Court of Appeal (also sitting as a Divisional Court) in Begum No I had, in following the
approach in A/ Jedda, made the same mistake.

48.  Anexample of this variation of legal principle to be applied in relation to an appeal
against a deprivation decision is where a challenge is made on the question whether the
requirements of section 40(2) have been met, on the one hand, and where by contrast a
challenge is made to the compatibility of the decision with Convention rights under
section 6 of the HRA: para 69. SIAC would have to determine the latter issue objectively
according to its own assessment: [2021] AC 765, paras 37, 69 and 71 (but with due regard
to any applicable margin of appreciation). As regards the former issue, section 40(2)
confers a discretion on the Secretary of State (para 66), but only where a precondition is
met that “the Secretary of State is satisfied that deprivation is conducive to the public
good” (para 67). On those issues, having regard to their nature and the terms of the statute,
which make it clear that the Secretary of State is the primary decision-maker and that
SIAC is dealing with matters in respect of which the Secretary of State has the democratic

Page 17



authority to decide and institutional expertise which is superior to SIAC’s, the principles
SIAC is required to apply in the exercise of its appellate jurisdiction are “largely the same
as those applicable in administrative law” (para 69) (that is to say, they are largely the
same as would be applied in judicial review proceedings): paras 69—70 and 118-119.

49.  As appears from Begum No 1 and the analysis in N3 [2025] 2 WLR 386, an
example of yet another different approach being required on an appeal under section 2B
is in relation to a challenge that the Secretary of State’s deprivation decision has in fact
made the individual stateless, on which SIAC has to make findings for itself on the
evidence before it. That is what SIAC had done in Begum No I on the basis of expert
evidence adduced in the appeal under section 2B (see para 116).

50.  The approach to be adopted to the question of statelessness by each of the Secretary
of State and SIAC on an appeal under section 2B was a central issue in N3. This court
again pointed out that it is for SIAC to make findings of its own about statelessness on
the basis of the evidence adduced on the appeal: [2025] 2 WLR 386, paras 34—40, 48 and
90 (where the nature of SIAC’s role on an appeal in relation to the issue whether an
individual will be rendered stateless by a deprivation order is explained in detail) (see also
U3[2025]2 WLR 1041, para 51). In N3 this court pointed out that another example of an
issue on which SIAC is required to make its own findings is whether naturalisation was
obtained by fraud, applying section 40(3)(a): para 34.

51.  Itis not correct to say, as the Court of Appeal and the tribunals in the present case
and in other cases appear to have thought, that an appeal to SIAC under section 2B is
limited to public law grounds rather than the merits of the case. The appeal is always on
the merits of the case (see N3, paras 34-38), it is just that different principles are
applicable to determine those merits depending on each particular aspect of the decision
which is under challenge. On some aspects, for reasons of constitutional principle, SIAC
has to accord the Secretary of State’s judgment a degree of respect equivalent to that in
judicial review proceedings. This does not mean that there is any gap in the appellate
jurisdiction or the control being exercised by SIAC; it just means that the appropriate test
to determine whether a ground of appeal on such a point has been made out is of this more
limited character. On other aspects of a deprivation decision, SIAC may have to make its
own findings (eg on statelessness or obtaining naturalisation by fraud) and its own
determinations (eg on questions of proportionality in relation to Convention rights: see
Begum No 1, para 37, and R (Shvidler) v Secretary of State for Foreign, Commonwealth
and Development Affairs [2025] UKSC 30; [2025] 3 WLR 346, paras 120-124). If an
appeal is successful on any ground, the Secretary of State is simply bound by that result
(subject to any further appeal); SIAC does not make an order to quash her decision as
would happen in judicial review proceedings: N3, paras 38—40.

52. It should be noted that in Begum No I it was not suggested that there had been any
significant change in the evidence available to the Secretary of State at the time he took
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the deprivation decision in issue and the evidence available on the appeal to SIAC. The
appeal to this court arose before the national security case had come on for examination
in SIAC: see para 110. Therefore the question whether the appeal under section 2B was
confined to examination of circumstances as they existed at the time the Secretary of State
took his decision, excluding consideration of circumstances as they existed by the time of
the appeal before SIAC, was not directly in issue before the court. However, Lord Reed’s
account of the different issues which could arise on such an appeal indicates that new
evidence could be introduced in SIAC which had not been available to the Secretary of
State: [2021] AC 765, paras 65, 71 and 119. It was not necessary to explore in detail what
this might mean if new information was produced in the course of the appeal proceedings
which could have a bearing on the Secretary of State’s exercise of discretion under section
40(2). That was done first in N3 and then in more detail in U3, discussed below.

53.  In N3 this court explained that SIAC would be likely on an appeal to have more
information available to it than had been available to the Secretary of State when she took
her decision under section 40(2) and that SIAC would make its own decision on the basis
of all the facts in evidence before it: [2025] 2 WLR 386, paras 34-38. This court
emphasised (para 38) that SIAC is not given the task of fulfilling a judicial review
function: “it does not examine the lawfulness of the Secretary of State’s deprivation
decision on public law grounds”. These features of SIAC’s appellate jurisdiction make it
clear that SIAC is not required simply to consider the lawfulness of the Secretary of
State’s decision by reference to the circumstances as they existed at the time of the
decision and in light of the evidence available to her.

54.  Although N3 was a case involving an appeal to SIAC under section 2B, this court
made it expressly clear that its discussion of the nature of an appeal to SIAC also covered
an appeal to the FTT under section 40A: paras 3440 (under the heading “The nature of
an appeal to the First-tier Tribunal or to SIAC”). This is because there is no relevant
difference between the role of SIAC and the role of the FTT, respectively, on an appeal
under these provisions. There is an appeal to SIAC where the Secretary of State’s decision
has been taken in reliance on secret information which cannot be disclosed. The only
significance of an appeal being to SIAC under section 2B, rather than to the FTT under
section 40A, is that SIAC adopts elaborate procedures (involving special advocates) to
compensate so far as possible for the fact that the individual appellant and his lawyers are
not able to see all the evidence in the case.

55. In Begum No 1 this court also explained that where the Secretary of State applies
a statement of her own policy in taking a decision, and a challenge is brought in relation
to that aspect of the decision on an appeal under section 2B, the question is whether the
Secretary of State has made a rational assessment regarding that application: paras 118—
124 and 129-130. After pointing out the various ways in which a failure by a public
authority to follow its own policy can provide a ground of challenge in public law which
would also be relevant on an appeal under section 2B, Lord Reed said (para 124): “the
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question how the policy applies to the facts of a particular case is generally treated as a
matter for the authority, subject to the Wednesbury requirement of reasonableness”.

(b) U3

56. Like Begum No I and N3, so far as is relevant to this appeal U3 [2025] 2 WLR
1041 concerned a deprivation of citizenship decision and an appeal to STAC under section
2B. However, as explained at para 54 above, that is not a significant point of difference
from the present case, where the appeal is to the FTT under section 40A.

57.  The Secretary of State made a deprivation decision based on her assessment that
the appellant in the case had travelled to Syria in circumstances which indicated that she
was aligned with a terrorist organisation, ISIL, and presented a threat to national security.
In her appeal under section 2B the appellant adduced evidence to explain her reasons for
travelling to Syria which had not been available to the Secretary of State when she took
the deprivation decision. The critical issue in the case concerned SIAC’s role in relation
to the Secretary of State’s assessment of the risk posed by the appellant.

58.  This court again spelled out that an appeal to SIAC under section 2B is a
substantive appeal on the merits (“an appeal in reality as well as in form”) and is not
equivalent to an application for judicial review: [2025] 2 WLR 1041, para 43. SIAC is,
accordingly, “not necessarily confined to the application of administrative law
principles”: ibid (which is to say that the legal principles to be applied on the appeal will
vary depending on the nature of the issue and that sometimes this will involve the
application of administrative law principles and sometimes not). New evidence can be
adduced on an appeal: para 44. SIAC is not confined to considering material which was
or ought to have been available to the Secretary of State when she took her decision, but
can consider other material, including evidence which has only subsequently come into
existence: para 45.

59.  In U3 this gave rise to the question, what happens when new evidence is presented
to SIAC which was not available to the Secretary of State? Lord Reed explained that the
Secretary of State (typically acting by her officials by operation of the principle in
Carltona Ltd v Comrs of Works [1943] 2 All ER 560) keeps the deprivation decision
under review throughout the appeal process in light of the new evidence and any new
submissions and, if the decision is maintained, it is the decision as so maintained which
1s treated as being under challenge in the appeal: [2025] 2 WLR 1041, paras 20 and 46—
47. Lord Reed again emphasised, as in Begum No 1 [2021] AC 765, para 69, that an
appeal under section 2B “can raise different issues, to which different legal principles
apply”: [2025] 2 WLR 1041, para 50 (see also U3 [2025] 2 WLR 1041, para 60). He gave
examples of this at paras 51-68. In relation to the assessment of the risk to national
security posed by the appellant, there were institutional and constitutional reasons why
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SIAC should attach considerable weight to the Secretary of State’s assessment, having
regard to the nature of that issue, meaning that the substance of the principles to be applied
to that issue was the same as in ordinary administrative or public law: paras 63—68.

Issue (1): was the Secretary of State obliged to offer to reconsider her decision on
the merits?

60. The procedure set out in sections 40 and 40A of the 1981 Act (and, where
appropriate, under section 2B) is concerned with ensuring that an individual has a fair
opportunity to challenge a deprivation decision made by the Secretary of State. Section
40A and section 2B (paras 3 and 4 above, respectively) each provide for a right of appeal
against the “decision” made by the Secretary of State, rather than the order which follows
from it, and the notice required to be given under section 40(5) (para 2 above) is directed
to provision of a statement that the Secretary of State “has decided to make an order” and
the reasons for doing so, as well as notifying the individual of their right of appeal to
challenge that decision. This legislative scheme, with its focus on the decision rather than
the order and on the giving of notice after the deprivation decision has been taken rather
than before it is taken, indicates that the requirement of fairness in relation to the decision
to make an order is intended to be addressed by the appeal which is provided.

61. Of course, as a separate point, where the appeal against a deprivation decision is
allowed, that will necessarily deprive the associated order of effect as well: see the
discussion in N3, [2025] 2 WLR 386, paras 48, 50-51, 90 and 92-93. This is subject to
the limited carve-out from that effect described in paras 60 and 90 of N3 and is qualified
by recent legislation which now postpones this consequence until the end of any
applicable process of appeal from the FTT up through the senior courts: see the
amendments to section 40A introduced by the Deprivation of Citizenship Orders (Effect
during Appeal) Act 2025, which came into force on 27 October 2025 (“the 2025 Act”).

62.  The analysis in Begum No I, N3 and, in particular, U3 as explained above, shows
that there 1s no fairness gap of the kind contemplated by the Court of Appeal, to which its
judgment was a response. An individual affected by a deprivation decision has the right
to challenge it by an appeal in which they can introduce evidence of their own and make
any representations they wish. The decision which is the ultimate subject of consideration
by the FTT (or by SIAC, as the case may be) 1s the decision which the Secretary of State
seeks to maintain and defend after taking account of any such new evidence and any such
representations: see U3 (paras 5659 above). The FTT (or SIAC) is not limited to a review
of the decision as originally made by the Secretary of State. According to this analysis
there is no fairness gap which has to be filled by the courts devising an additional
procedure which the Secretary of State is required to follow and, contrary to the judgment
of the Court of Appeal, there is no justification for imposing an obligation on the Secretary
of State to follow such a procedure. In my view, therefore, this ground of appeal of the
Secretary of State has been made out. There was no procedural unfairness involved in the
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Secretary of State making the deprivation decision and continuing to maintain that
decision in the course of the appeal to the FTT.

63.  Mr Chirico sought to suggest that there is a basis for distinguishing the trio of
judgments from this court, Begum No 1, N3 and U3, on the grounds that they concerned
appeals to STAC under section 2B rather than appeals to the FTT under section 40A. I do
not accept that submission. The fundamental nature of an appeal against a deprivation
decision is the same in both cases, as was emphasised in N3. The procedural differences
between an appeal in the FTT and an appeal in SIAC exist solely to enable SIAC to be in
a position to examine sensitive secret information relied upon by the Secretary of State
which cannot be made public: see para 54 above.

64. Two additional comments may be made. First, Mr Chirico complained about the
position adopted by the Secretary of State regarding the disclosure required to be given
by her in the course of an appeal against a deprivation decision. He maintained that the
disclosure obligation accepted by her was framed in unduly narrow terms. This was not
identified as an issue in the appeal or the cross-appeal. We did not hear full argument on
it and it is not necessary to rule on it for the purposes of determining the appeal and the
cross-appeal. Nonetheless, it is relevant to observe that, however the disclosure obligation
1s framed, it will be incumbent on the Secretary of State to ensure that the FTT is provided
with a complete picture of the evidence relied on by the Secretary of State and her
reasoning in responding to the appeal and fairness will obviously require that in the FTT
proceedings (where the special SIAC procedure is not applicable) the appellant is
provided with the same information. The extent of this obligation may vary depending on
the nature of the particular issues which arise on the appeal, some of which (such as
statelessness and fraud) are more akin to issues which arise in ordinary adversarial
litigation rather than judicial review.

65.  Secondly, the analysis above indicates that the March 2021 risk assessment for the
Probation Service should have been admitted in the FTT as evidence in support of Mr
Kolicaj’s appeal. Applying the reasoning in U3 and contrary to the reasoning of the FTT
(para 26(i) above), it did not matter that it was not information available when the
Secretary of State made her original decision. It was not relevant to analyse the merits on
Mr Kolicaj’s appeal in the FTT in terms of application of any Tameside duty as at the
date of the original decision by the Secretary of State. But, as explained above, the fact
that the March 2021 risk assessment was excluded from the appeal reflected the error in
approach by the parties, which was common ground between them in the FTT: para 21
above. The non-admission of the risk assessment as evidence in Mr Kolicaj’s appeal has
not been raised as a ground of appeal in the appeal and cross-appeal in this court and was
not an issue in the Court of Appeal.

66.  If that point had been raised, it is very doubtful, to put it no higher, that it could
have made any difference. As the FTT held (para 29 above), it was permissible for the

Page 22



Secretary of State to decide that it was conducive to the public good for Mr Kolicaj to be
deprived of British citizenship (with a view to his deportation) simply on the basis of the
seriousness of the offending for which he was convicted, even if he presented no future
risk of offending: see Pham No 2 [2019] 1 WLR 2070, paras 52—53. Furthermore, Mr
Kolicaj did not give evidence about his offending to support the expression of opinion in
the March 2021 risk assessment, and was not prepared to face cross-examination about
this, so it was not possible for the FTT to place any weight on the risk assessment in
reaching its own view about the risk posed by him. There was much about which he could
have been asked in cross-examination, since his pattern of offending showed
determination on his part to offend and makes it difficult to say that there was no risk that
he would continue to offend in future. By contrast, the NCA recommendation included
an assessment based on the established facts of the case that there was a risk that Mr
Kolicaj would offend again.

Issue (2): did the Court of Appeal err in quashing the Order?

67.  The order made by the Court of Appeal included the following:

“1. [The Secretary of State’s] appeal against the decision of the
Upper Tribunal is allowed.

2. [Mr Kolicaj’s] first ground [in his respondent’s notice] is
upheld.

3. [The Secretary of State’s] Notice and Deprivation Order of
22 January 2021 are quashed.”

(Strictly speaking, the order should have said that the Secretary of State’s appeal was
dismissed by reason of the ground relied on by Mr Kolicaj in his respondent’s notice, but
the sense of paragraphs 1 and 2 is clear enough.)

68. The Secretary of State takes issue with paragraph 3. She contends that none of the
FTT, the Upper Tribunal or the Court of Appeal had power to quash the Notice and the
Order and that this paragraph of the Court of Appeal’s order was included in error. The
suggestion is that the Court of Appeal should simply have made an order in the terms of
paragraphs 1 and 2 (or dismissing the Secretary of State’s appeal), leaving the court’s
judgment to speak for itself, since the Secretary of State would be bound by the court’s
rulings, as was determined in N3.
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69. Ifthe Secretary of State’s appeal to this court is allowed, as I consider it should be,
this issue does not arise. Also, it is not an issue which appears to have any substantive
implications, since the Secretary of State accepts that she would be bound by the Court
of Appeal’s ruling in its judgment in any event and that in the light of that ruling she could
not have treated the Notice or Order as effective. However, the court heard submissions
on it and it is desirable that we should address it, to clear up some confusion which appears
to have arisen. The confusion is related to the points made above about the nature of an
appeal under section 40A or under section 2B.

70.  As explained above, an appeal under either of those provisions is a full appeal. It
is not a form of judicial review confined to examining the Secretary of State’s deprivation
decision in light of the circumstances existing at the time it was taken. That is so even
though the principles of law to be applied on appeal are, in relation to some issues,
equivalent to ordinary public law principles. If an appeal against the deprivation order in
question is allowed, the consequences which follow are those appropriate for a successful
appeal, not judicial review. To that extent I agree with the submission of the Secretary of
State that it is not accurate to say that the deprivation order is quashed.

71.  However, the FTT and SIAC are given jurisdiction by section 40A and section 2B
respectively to determine such an appeal. In accordance with normal principles of
statutory interpretation, they are clothed with all powers reasonably incidental to the
exercise of that jurisdiction. As it was put by Lord Selborne LC in Attorney General v
Great Eastern Railway Company (1880) 5 App Cas 473, 478, the doctrine of ultra vires
“ought to be reasonably, and not unreasonably, understood and applied, and ... whatever
may fairly be regarded as incidental to, or consequential upon, those things which the
Legislature has authorised, ought not (unless expressly prohibited) to be held, by judicial
construction, to be ultra vires. ” In my view, if an appeal against a deprivation decision is
allowed, the incidental powers of the FTT and SIAC include the power to make an order
to set aside (rather than “quash’) the decision and to set aside the notice and order which
flow from that decision.

72.  The Court of Appeal has jurisdiction on an appeal to it to exercise all the powers
which the inferior court or tribunal has: section 15(3) of the Senior Courts Act 1981 and
rule 52.20(1) of the Civil Procedure Rules. Therefore, paragraph 3 of the order made by
the Court of Appeal would have been unobjectionable if it had said that the Notice and
the Order were set aside.

73.  In N3 this court had to consider the position where SIAC issues a judgment
allowing an appeal but (in accordance with what we were told is SIAC’s usual practice)
makes no order in light of that judgment and simply leaves it to speak for itself. As
explained in N3, in such a case the Secretary of State is bound to respect SIAC’s ruling
and to treat the deprivation decision and the order associated with it as having no effect,
notwithstanding the absence of an order stating this: see N3 [2025] 2 WLR 386, para 92.
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That is why in N3 this court said (para 93) that as a matter of good practice and for good
order the Secretary of State herself should formally withdraw the deprivation order.

74.  However, the FTT (under section 40A) and SIAC (under section 2B) each has the
power to make appropriate orders to reflect the rulings set out in its judgment, including
the power to set aside the notice given under section 40(5) and the order made in
consequence of the deprivation decision. For the same reasons as given in N3 at para 93
in relation to the Secretary of State, in my view it is desirable that in the exercise of their
jurisdiction the FTT and SIAC, respectively, should make clear in the form of an order
precisely what effect its judgment has. If an appeal is allowed against a decision to make
a deprivation order, it follows that the deprivation order should not have been made and
is itself unlawful. It is liable to cause confusion to leave an unlawful deprivation order in
place, and accordingly it is desirable that an order should be made setting it aside.

75.  The precise position regarding the status of the decision to make a deprivation
order and of the order made as a result of that decision is somewhat complicated in light
of the way that section 40 falls to be interpreted as explained in N3 and in light of the
amendments made to section 40A by the 2025 Act, but this can be reflected in any order
made by the FTT or SIAC by suitable drafting, including by cross-reference to that
judgment and the amended statutory provisions. The complications which exist seem to
me to make it still more desirable to explain the resulting legal position with precision in
an order.

Issue (3): Was the Secretary of State under an obligation to investigate the extent of
the risk that Mr Kolicaj might be able to renounce his Albanian citizenship?

76.  Mr Chirico submits that the Court of Appeal should have upheld Mr Kolicaj’s
appeal against the deprivation decision on the grounds that the Secretary of State could
only omit to give him an opportunity to make representations before making that decision
if there was a real risk that he might renounce his Albanian citizenship if he were given
such an opportunity, and she had failed to demonstrate that there was any such risk. The
Secretary of State had not investigated what provision Albanian law made for
renunciation of citizenship. Mr Chirico points out that the Court of Appeal held that the
1981 Act did not expressly or impliedly exclude a requirement that Mr Kolicaj should be
given an opportunity to make representations in advance of the deprivation decision (limb
(1) in Bank Mellat [2014] AC 700, para 179: para 30 above) and that the Secretary of State
had not sought to establish by investigation or evidence that it was impossible, impractical
or pointless to give him that opportunity (limb (i1) in Bank Mellat, para 179).

77. In my view, this ground of cross-appeal should be dismissed. Contrary to the
opinion of the Court of Appeal, I consider that the scheme of sections 40 and 40A
indicates that the Secretary of State was not under any obligation to seek representations
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from Mr Kolicaj before making the deprivation decision; that is to say, this is a case in
which limb (i) of the guidance in Bank Mellat, para 179, applies. These provisions of the
1981 Act set out the procedure to be followed by the Secretary of State in relation to the
making of a deprivation decision. They are directed to enabling the individual in question
to mount an appeal, not to allowing them to make representations before the decision is
made. The Secretary of State has to give notice that a deprivation decision sas been taken
(section 40(5)(a): para 2 above), setting out her reasons for the order (ie her final reasons
formulated after her consideration of the case) (section 40(5)(b)) and specifying the
individual’s right of appeal (which could only exist in relation to a decision which has
already been taken) (section 40(5)(c)). As explained above, it is the right of appeal which
satisfies the requirement of fairness in the operation of the deprivation regime.

78.  Having regard to these specific and elaborate provisions and to the ambit of such
an appeal, which shows that there is no fairness gap, it is not possible to infer that
Parliament intended that there should be, in addition, an opportunity to make
representations before a deprivation decision is made. On the contrary, it would plainly
jeopardise the ability of the Secretary of State to take the swift and decisive action of a
kind which the regime is intended to allow (see N3 [2025] 2 WLR 386, para 60) if she
first had to investigate in detail what might be a very complex legal position under foreign
law to decide if there was a risk of renunciation of citizenship according to that foreign
law and, depending on the answer (which could itself be unclear and in relation to which
a mistake might be made), might have to give the individual concerned an opportunity to
make representations.

79.  This is a point of general application which underlies the legislative provisions and
governs their interpretation in all cases. Parliament legislated with an appreciation that
renunciation of foreign citizenship was possible in at least some, possibly many cases,
which would lead to the Secretary of State being prevented from taking action in the
public interest by way of deprivation of citizenship. The procedure specified by
Parliament in section 40(5) and section 40A is deliberately simple and is capable of being
operated without taking that risk, while the provision of a right of appeal satisfies the
requirement of fairness. It would be contrary to the intention of Parliament and would
undermine the proper application of the regime to say that the Secretary of State is
required to make an evaluative assessment of foreign law in order to decide whether to
invite the individual to make representations.

80.  In Begum v Secretary of State for the Home Department [2024] EWCA Civ 152;
[2024] 1 WLR 4269 (in the proceedings involving Ms Begum which followed on from
Begum No 1) the Court of Appeal examined this question in relation to a case concerning
an individual outside the UK, a deprivation decision made on national security grounds
and an appeal to STAC under section 2B. It concluded that section 40(5) and section 2B,
read together, contained an exhaustive procedural framework for making and appealing
against deprivation decisions taken on the grounds of national security, which impliedly
excluded any obligation to invite representations from the individual concerned before
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making such a decision: paras 103—113. It may be noted that the FTT came to the same
conclusion in the present proceedings: para 26(ii) above. The court observed that the fact
that some deprivation decisions involve persons who are already in the UK or are made
pursuant to section 40(3) for reasons not involving national security makes no difference
to the basic analysis: para 107. I agree. The basic procedural framework is, so far as is
relevant, the same in cases of deprivation where there is an appeal to the FTT under
section 40A, rather than to SIAC under section 2B. In the context of an appeal to the FTT
under section 40A the inference is the same, that Parliament impliedly intended to exclude
any requirement on the Secretary of State to give an opportunity to make representations
before a deprivation decision is made.

Issue (4): did the Secretary of State apply an undisclosed policy?

81. At the time the Secretary of State took her original decision the only statement of
policy regarding the use of the deprivation power in section 40 in the public domain was
that in para 55.4.4 of the Nationality Instructions (para 11 above). The May 2020
submission was not in the public domain. Mr Chirico contends that the May 2020
submission set out an unpublished statement of policy. Relying on Lumba [2012] 1 AC
245, in which this court held that making a decision on the basis of an unpublished policy
was unlawful, he submits that the deprivation decision by the Secretary of State, which
followed the approach in the May 2020 submission, must be set aside.

82.  Mr David Blundell KC, for the Secretary of State, responds to this by submitting
that the May 2020 submission did not set out any new policy, but was merely a
development of the existing policy in para 55.4.4 of the Nationality Instructions, which
had been published. This is a departure from the position adopted by the Secretary of
State in the FTT, where it was common ground that the approach set out in the May 2020
submission did constitute a policy which she applied: see para 26(ii) above. I cannot
accept Mr Blundell’s contention. The May 2020 submission recommended a proposed
approach to the exercise of the Secretary of State’s discretion under section 40(2) (para
12 above), which was accepted and followed by the Secretary of State, which was
materially different from that in the Nationality Instructions. The criteria for exercise of
the discretion were narrower than appeared from the Nationality Instructions. Anyone
who was unaware of the approach set out in the May 2020 submission was disabled from
making representations to argue that their case did not fall within the criteria stated in that
document, so that the power in section 40(2) should for that reason not be applied in
relation to them.

83.  As Lord Dyson said in Lumba, para 38, subject to certain limits which are not
relevant here, a policy statement in relation to the exercise of a discretionary power which
may be used with detrimental impact on a person is required to be published: “what must
... be published is that which a person who is affected by the operation of the policy needs
to know in order to make informed and meaningful representations to the decision-maker
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before a decision is made”. The requirement of publication stems from the application of
the principle of fairness in the context of the operation of a policy to determine how a
discretionary power will be used. If Mr Kolicaj had never learned of the criteria in fact
being applied by the Secretary of State in deciding whether to make a deprivation decision
in his case, and had for that reason been deprived of the opportunity to make
representations why his case fell outside the policy so that no deprivation decision should
be made in relation to him, he would have had a good argument that the decision made
was unlawful.

84.  The difficulty for Mr Kolicaj, however, is that by the time of the hearing of his
appeal in the FTT he did know about the policy statement in the May 2020 submission
and had an opportunity, which he took, to make submissions why his case fell outside the
criteria in that policy statement. It does not matter that he did not know about that policy
statement at the time the Secretary of State made her original decision in January 2021
because, as explained above, the principle of fairness did not require that he have an
opportunity to make representations at that stage, since it was satisfied under the regime
by the provision of a notice under section 40(5) giving reasons and a right of appeal. As
also explained above, particularly with reference to U3, the issue on an appeal to the FTT
is whether the challenge to the deprivation decision as maintained by the Secretary of
State in the course of the appeal should be allowed. In relation to that issue Mr Kolicaj
had a full and fair opportunity to present his case regarding the application of the policy
set out in the May 2020 submission, with the result that the deprivation decision could
not be set aside on the ground of unfairness. There was no question of unfairness arising
from the previous non-publication of that policy which could affect the challenge to the
deprivation decision as it was maintained and was in issue on the appeal. This ground of
cross-appeal therefore falls to be dismissed.

85.  Mr Kolicaj does not contend in the appeal to this court that the Secretary of State
could not properly decide that his offending met the standard set out in the policy in the
May 2020 submission. That was a point made on his behalf before the FTT, but it ruled
against him, holding that the Secretary of State was rationally entitled to find that his
offending did meet that standard: para 26(iii) above. As Begum No I makes clear (para
55 above), in reaching that conclusion the FTT applied the proper legal test.

86.  As a footnote to this discussion, I should observe that the reasons set out in the
Notice (para 16 above) were defective. They referred only to the policy in the Nationality
Instructions and did not explain that the Secretary of State had also applied the narrower
policy set out in the May 2020 submission. This was capable of producing unfairness, in
that if Mr Kolicaj had not appealed he would not have learned about the policy applied in
his case and would have been deprived of the opportunity to make representations why
his case did not fall within it. The Notice should have referred to the policy in the May
2020 submission, not just that in the Nationality Instructions, and should have explained
that the Secretary of State considered that his case fell within it. However, as events
transpired no unfairness occurred. Mr Kolicaj did appeal; in the course of the appeal the
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Secretary of State fully explained her reasoning; and Mr Kolicaj had the opportunity to
contest that reasoning with full knowledge of the relevant policies applied in his case.

Issue (5): Did the Secretary of State fail to consider whether to exercise her
discretion under section 40(2)?

87.  Asexplained above (para 2), where the “conducive” precondition in section 40(2)
is met, that gives rise to a discretionary power which the Secretary of State may choose
to exercise or not. The Upper Tribunal took the view that the Secretary of State had only
considered whether the precondition was satisfied and had assumed that this was
sufficient for her to make her deprivation decision, without considering whether as a
matter of discretion it was appropriate to do so.

88.  In my view, however, it is clear from the terms of the December 2020 submission
and from the terms of the Notice that the Secretary of State properly considered the
exercise of the discretion arising under section 40(2). The December 2020 decision set
out a number of matters which were relevant to the exercise of discretion, rather than to
the question of satisfaction of the precondition. These included the discussion of whether
deprivation would be in accordance with the policy in the May 2020 submission, the
impact of section 55 in relation to the decision and the application of the HRA and article
8 of the European Convention. The Court of Appeal was right to allow the Secretary of
State’s appeal on this point. This ground in Mr Kolicaj’s cross-appeal falls to be
dismissed.

Conclusion

89.  For the reasons given above I would allow the Secretary of State’s appeal to this
court and hold that Mr Kolicaj’s cross-appeal in respect of the deprivation decision in his
case should be dismissed.
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