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LORD SALES AND LADY SIMLER (with whom Lord Reed, Lord Hodge, Lord
Lloyd-Jones, Lord Stephens and Lady Rose agree):

1. Introduction

1. This reference, brought by the Attorney General for Northern Ireland (“the
Attorney”), who is the chief legal adviser to the Northern Ireland Executive Committee,
the devolved government of Northern Ireland, concerns the question of what counts as
“deprivation of liberty” under article 5(1) of the European Convention on Human Rights
(“the Convention”) for adults (by which we mean those aged 16 and over) assessed as not
having the mental capacity under domestic law to make decisions for themselves about
their residence and care arrangements, who are living in community settings amounting
(or potentially amounting) to confinement.

2. The question arises in domestic law as well as under article 5 of the Convention.
That is because the definition contained in the mental capacity legislation (both in
England and Wales and in Northern Ireland) is directly linked to article 5 of the
Convention. In Northern Ireland, section 306(1) of the Mental Capacity Act (Northern
Ireland) 2016 (“the MCA 2016”) provides:

“‘deprivation of liberty’ means a deprivation of liberty within
the meaning of Article 5(1) of the Human Rights Convention
(and for the purposes of any reference to a deprivation of
liberty, it does not matter whether the deprivation of liberty is
done by a public authority or not)”.

The same is true of the analogous provision in England and Wales, where the Mental
Capacity Act 2005 (“the MCA 2005”) provides by section 64(5) that, in the MCA 2005,
“references to deprivation of a person’s liberty have the same meaning as in Article 5(1)
of the Human Rights Convention.” It follows that any analysis of whether a person has
in fact been deprived of liberty must have close regard to the jurisprudence of both the
domestic courts and the European Court of Human Rights in Strasbourg (“the European
court”) on the interpretation of that article.

3. Article 5 of the Convention provides, so far as material:

“I1. Everyone has the right to liberty and security of person. No
one shall be deprived of his liberty save in the following cases
and in accordance with a procedure prescribed by law: ...
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(e) the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants; ...

4. Everyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings by which the lawfulness of
his detention shall be decided speedily by a court and his
release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this Article shall have an
enforceable right to compensation.”

4. Article 5 of the Convention (“article 57) is concerned with protection of physical
liberty and the protection of the individual against arbitrary interference by the state with
his or her right to liberty. In Storck v Germany (2005) 43 EHRR 6 (“Storck™), the
European court held that a deprivation of liberty for the purposes of article 5 has three
elements:

(1)  the “objective element,” ie the person is confined to a particular restricted
space for a material period of time;

(1)  the “subjective element,” where there is no “valid consent” to that
confinement, as that concept is used by the European court; and

(iii)  attribution, in other words, the state is responsible, either directly or
indirectly for that confinement.

Each of the elements has been considered in the jurisprudence of the European court, as
we discuss below.

5. The paradigm case of deprivation of liberty is detention in a cell, but so far as
article 5(1)(e) is concerned, this has extended to include detention in psychiatric hospitals
and certain social care institutions. Any procedure for the lawful deprivation of liberty of
a person of unsound mind (ie under article 5(1)(e)) must satisfy certain minimum
conditions: the person must be reliably shown to be of unsound mind on the basis of
objective medical evidence save where emergency detention is required; the individual’s
mental disorder must be of a kind to warrant compulsory confinement; and the validity of
continued confinement depends upon the persistence of the mental disorder warranting
compulsory confinement: see Winterwerp v Netherlands (1979—-80) 2 EHRR 387, para
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39; reiterated in the context of deprivation of liberty in care homes in Stanev v Bulgaria
(2012) 55 EHRR 22, GC (*“Stanev”), para 145.

6. Moreover, for those who are deprived of their liberty within the meaning of article
5(1), article 5(4) entitles a detained person to institute proceedings by which the
lawfulness of the detention is decided speedily by a court. For those purposes, the
detention of persons of unsound mind (article 5(1)(e)) constitutes “a special category”,
since they may need assistance to present their case to a court. Under article 5(4) the
person concerned should have access to a court and the opportunity to be heard either in
person or, where necessary, through some form of representation, and a person detained
for an indefinite or lengthy period is entitled to have the lawfulness of their detention
reviewed at reasonable intervals: see Winterwerp, para 55. For those who lack legal
capacity to institute legal proceedings, the European court has held that “special
safeguards” are called for to make “the right guaranteed by article 5(4) as nearly as
possible as practical and effective for this particular category of detainees as it is for other
detainees ... automatic judicial review might be one means of providing the requisite
safeguard, it is not necessarily the only means”: see MH v United Kingdom (2014) 58
EHRR 35, para 82.

7. Inevitably, there are cases where persons who (by reason of mental health
problems or other mental impairments) are unable to look after themselves and who lack
mental capacity to “consent”—in the relevant sense—to confinement may need, for their
own safety and best interests, to be accommodated under care and treatment regimes
involving a degree of control over their lives; and sometimes those regimes may amount
to a deprivation of liberty within the meaning of article 5. In HL v United Kingdom (2004)
40 EHRR 32 (“HL”) (discussed further at paras 152—156 below), an autistic man who was
profoundly mentally disabled and lacked capacity under domestic law to consent to
admission to hospital for treatment was held by the European court to have been deprived
of liberty when he was admitted informally to Bournewood Hospital, a secure psychiatric
hospital. The court held that article 5(1) and (4) had been breached because the
deprivation of liberty was not in accordance with a procedure prescribed by law and so
was arbitrary; and the procedures for challenging the deprivation of liberty by way of
judicial review or an application for habeas corpus did not comply with article 5(4) as
there was no procedure by which he could seek a merits review of his detention (para
140). (At the time of the decision in HL, there was also no framework in Northern Ireland
for authorisation of deprivation of liberty other than under the Mental Health (Northern
Ireland) Order 1986 (SI 1986/595), which provided for admission for assessment and
treatment of a mental disorder, or by way of a court order.)

8. Following HL, with a view to ensuring compliance with article 5, the United
Kingdom legislatures had to introduce schemes for the many thousands of mentally
incapacitated people who are confined in hospitals, care homes and elsewhere in
circumstances amounting to a deprivation of liberty within the meaning of that article.
The MCA 2005 was amended by section 50 of the Mental Health Act 2007 to insert new
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sections 4A and 4B. Deprivation of liberty was only permitted under the MCA 2005 in
three circumstances: (i) by authority of the Court of Protection by an order under section
16(2)(a); (i1) by authorisation under a new administrative scheme provided for in
Schedule A1 (as inserted by section 50(5) of and Schedule 7 to the 2007 Act) and known
as the “Deprivation of Liberty Safeguards scheme” (“the DOLS scheme”), which related
only to confinement in hospitals and in care homes falling within the meaning of the Care
Standards Act 2000 (see paragraph 178 of Schedule A1); and (iii) under section 4B, which
allows deprivation of liberty if it is necessary in order to give life-sustaining treatment or
to prevent a serious deterioration in the person’s condition while a case is pending before
the court.

9. So far as the administrative authorisation process is concerned, the deprivation of
liberty safeguards were directed at securing professional assessment, by people
independent of the hospital or care home in question, of whether the individual concerned
lacked the capacity to make their own decision about whether to be accommodated in the
hospital or care home for the purpose of care or treatment (paragraph 15 of Schedule A1)
and whether it was in their best interests to be detained (paragraph 16 of Schedule Al).
Provision was also made for the relevant person’s representative and an independent
mental capacity advocate to be involved, for effective review by the supervisory body
granting the authorisation and for the ability to have the lawfulness of the detention
reviewed speedily by a court. The Northern Ireland Assembly responded to the decision
in HL by incorporating similar deprivation of liberty safeguards into the MCA 2016,
albeit not referred to in those terms.

10. In relation to incapacitated adults deprived of liberty in other settings the
administrative authorisation process in England and Wales was not available in Northern
Ireland, and any deprivation of liberty could only be authorised by the Court of Protection
on an application made to that court. For incapacitated adults subject to residence or care
arrangements not regarded as amounting to deprivation of liberty, there was no
requirement for any person or body responsible for their living arrangements to seek
authorisation. However, that did not (and does not) mean there is a complete absence of
safeguards for this cohort of people. Those incapacitated adults have the protection of
article 8 of the Convention in the event of interference with their right to respect for
private, family and home life (see for example, Hillingdon London Borough Council v
Neary [2011] EWHC 1377 (COP); [2011] 4 All ER 584, paras 151-152 per Peter Jackson
J). The right to respect for private life may require that their views are sought and taken
into account, where they are able to express an opinion about the circumstances in which
they are living. There are also other safeguards in the MCA 2005: see sections 1(5), 1(6),
4, 6, 3541, and 44. Decision-makers in England and Wales were (and continue to be)
required to have regard to the Code of Practice issued pursuant to the MCA 2005, and
that Act requires them to act in the individual’s best interests. Support plans for the
provision of, and arrangements for, care and accommodation by local authorities after a
community care assessment are expected to be subject to at least annual reviews. In
addition, local authorities are under a duty to investigate any safeguarding issues that may
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arise in a residential placement and, like NHS bodies and placement providers, owe duties
of care to service users at common law.

11.  In 2014 this court was asked to determine whether three people who lacked mental
capacity to consent to their living arrangements were subject to deprivation of liberty
within the meaning of article 5. None of the three was in a situation to which the
deprivation of liberty safeguards applied because none of them was in a hospital or
registered care home. All three were living in care settings in the community to which the
safeguards did not apply. The court held that all three were subject to deprivation of
liberty within the meaning of article 5: Surrey County Council v P; Cheshire West and
Chester Council v P [2014] UKSC 19; [2014] AC 896 (“Cheshire West’). By a majority,
the court held that the “acid test” for deprivation of liberty according to the Strasbourg
jurisprudence is whether an individual is subject to “continuous supervision and control”
and “not free to leave”: paras 48—49 and 54 (Baroness Hale of Richmond) and para 63
(Lord Neuberger of Abbotsbury). The court held that lack of objections, that the
arrangements are the least restrictive possible, that their living arrangements are as
“comfortable” or their lives as “enjoyable” as they could be, are all irrelevant to the
question whether they are confined (the objective element of deprivation of liberty: see
para 4(1) above). As Baroness Hale put it, “A gilded cage is still a cage™: para 46.

12.  The conventional understanding of the decision in Cheshire West, so far as
concerns England and Wales, is that this court endorsed what appears to have been
common ground in that case (and not the subject of argument), that lack of mental
capacity of an individual to consent to their care arrangements equates to lack of “valid
consent” (in the sense in which that term is used when assessing the subjective element
of the Storck test, referred to below as “valid consent” for short; this is to be distinguished
from other senses in which the European court and domestic courts use the term “consent”
in other contexts). In other words, an individual without such mental capacity is treated
as unable to give valid consent to confinement. The result following Cheshire West is that
any confinement in a community setting (for example, with parents or foster parents in a
private dwelling or in supported living accommodation) will only be lawful following an
order of the Court of Protection or, where available, administrative authorisation under
the DOLS scheme.

13.  The consequences of the decision in Cheshire West have been significant. The
approach it adopted to deprivation of liberty has had the effect that a significant number
of people across the United Kingdom (estimated at over 400,000) with impaired mental
capacity and living in health or social care settings are considered to be deprived of liberty
for the purposes of article 5 and as requiring legal safeguards applicable by virtue of such
deprivation (as distinct from other, different safeguards applicable by virtue of article 8
or other provisions of the Convention or under other parts of domestic law). It is not in
doubt that they are a vulnerable group, potentially at risk and in need of protection.
Moreover, merely because their living arrangements are community-based (rather than
provided in more formal institutional contexts), does not in itself negate the possibility
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that those arrangements may give rise to deprivation of liberty within the meaning of
article 5. On the contrary, there is evidence that some small residential care homes, and
settings offering “independent living”, have subjected vulnerable individuals to restrictive
confinement in circumstances involving elements of coercion which may, in context,
constitute a deprivation of liberty under article 5: see, for example, the review by the Care
Quality Commission, Learning Disability Services Inspection Programme: National
Overview (2012).

14. The question raised by this reference is whether treating all persons in the
vulnerable group we have identified as being subject to a deprivation of liberty under
article 5 is correct as a matter of law. This necessarily involves considering the relevant
Strasbourg jurisprudence and the scope and correctness of Cheshire West.

15.  The Minister of Health for Northern Ireland (“the Minister”) wishes to change the
practice in Northern Ireland in relation to this cohort of people, so that even where a
person lacks mental capacity to make decisions about their care arrangements (applying
the statutory test contained in section 3 of the MCA 2016, which is materially identical
to the test for capacity in the MCA 2005 considered by this court in Cheshire West), they
can give the necessary valid consent through the expression of current wishes and feelings
that go beyond mere acquiescence regarding their confinement. To achieve this, the
Minister intends to issue a revised code of practice under section 288(4) of the MCA 2016
to replace the existing Deprivation of Liberty Safeguards Code of Practice issued under
section 288(1) of that Act. In its current draft form, the revised code is at annex 1 to this
judgment (“the Revised Code”). The proposed changes are designed to provide that not
all those who lack mental capacity to decide on their care arrangements (applying the test
in section 3 of the MCA 2016) should be considered unable to give valid consent to
confinement for the purposes of article 5. Instead, an individual in this group who can be
identified as able to give the necessary positive indications of consent to the
circumstances of their confinement, through the expression of wishes and feelings, will
be treated as being able to give valid consent. If valid consent could be given, the statutory
procedures for authorisation of deprivation of liberty would not apply in those cases
(although, of course, other regimes for safeguarding the interests of those individuals will
continue to apply).

16.  Changes to the administrative arrangements surrounding the Northern Ireland
DOLS scheme would also be required. The court was told by the Attorney that
administrative arrangements would require the relevant person or body to use a form
either to set out an explanation of why, notwithstanding their lack of legal capacity under
the MCA 2016 to consent, the individual is nonetheless said to be giving valid consent
through the expression of their wishes and feelings; or in any other case (including where
the individual has expressed no clear wishes and feelings, or where those wishes and
feelings are ambiguous), to seek authorisation under the Northern Ireland DOLS scheme.
Where valid consent is given, it would be subject to review, and as a minimum there
would be a formal review once a year. A change in the individual’s wishes and feelings
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regarding their confinement would constitute a change of circumstances, requiring review
of whether they are, in fact, continuing to give the necessary valid consent, or whether it
is necessary to seek authorisation under the Northern Ireland DOLS scheme. If valid
consent cannot be demonstrated at any given time, those responsible for confining the
person are at risk both of civil and criminal liability in Northern Ireland (sections 9, 269,
and 273 of the MCA 2016).

17.  Section 24 of the Northern Ireland Act 1998 provides that a “Minister or Northern
Ireland department has no power to make, confirm or approve any subordinate legislation,
or to do any act, so far as the legislation or act—(a) is incompatible with any of the
Convention rights...”. The Attorney says that the Revised Code is subordinate legislation,
and no one participating in the appeal has disputed this. Nonetheless, we should register
that we have some doubt about this proposition. A code of practice is not legislation in
the ordinary meaning of the word, but rather a statement of general policy to provide
guidance to others exercising discretionary powers of some kind. A code of practice
issued under section 288(1) of the MCA 2016 (and revised under section 288(4) of that
Act) is stated to be “for the guidance of” various persons and bodies, which tends to
confirm this view. However, if the Revised Code is not subordinate legislation, the issuing
or revision of a code of practice is an “act” by the Minister, and we do not consider that
anything significant turns on the difference between the two for the purposes of the
determination of the reference. The Minister recognises that the Revised Code represents
a departure from the conventional understanding of the approach endorsed by this court
in Cheshire West. Accordingly, the Attorney makes this reference to establish the
compatibility of the guidance given in the Revised Code with article 5.

The referred question

18.  The Attorney has referred the following question to this court:

“Whether the proposed exercise of the Minister of Health’s
powers under section 288(4) of the MCA 2016 to revise the
Deprivation of Liberty Safeguards Code of Practice issued
under section 288 of that Act would be invalid by reason of
section 24 of the Northern Ireland Act 1998 as incompatible
with article 5 of the Convention.”

19.  The Attorney submits that, although the Revised Code would adopt an approach
to the scope and effect of article 5 which would differ from that determined by this court
in Cheshire West, it would nonetheless satisfy the requirements of article 5 as determined
by a proper analysis of the Strasbourg jurisprudence. This is because, the Attorney
submits, the decision in Cheshire West went beyond the boundaries of the Strasbourg
jurisprudence in relation to the subjective element of the concept of deprivation of liberty
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under article 5, because the decision does not allow for consideration of the views of the
affected individual in determining whether their living arrangements give rise to such a
deprivation. The Attorney says that the majority in Cheshire West misinterpreted that
jurisprudence regarding the meaning of valid consent in article 5.

20.  The Attorney contends that a significant proportion of those currently treated as
being subject to deprivation of liberty for the purposes of article 5 do not, on proper
analysis, suffer such deprivation at all. The European court would not find that a
deprivation of liberty had occurred in their cases. Rather, this group includes people who
are positively happy with their living arrangements and have no desire to leave them, but
who are treated nonetheless as having been deprived of liberty and who for that reason
are subjected to significant state intrusion into their lives and those of their families,
because of the need to authorise that deprivation of liberty, in particular under the
Northern Ireland DOLS scheme. The application of that scheme is not only intrusive. It
is also expensive to administer and wasteful of resources in a care system which is under
considerable strain. The Attorney submits that this court can remedy this situation by
changing the current understanding of the subjective element of a deprivation of liberty
within the meaning of article 5, arrived at pursuant to the decision in Cheshire West, and
in particular by revisiting and re-analysing the concept of valid consent as used in that
context. The wider definition of that concept which the Attorney proposes, which takes
account of the individual’s wishes and feelings, would mean that fewer people aged 16
and above without legal capacity under the MCA 2016 to consent to their living
arrangements would be regarded as being deprived of liberty in the context of the delivery
of health and social care. Safeguards would still be required to ensure that compliance
with article 5 was achieved, but the Attorney submits those safeguards would focus on
identifying the individual’s wishes and feelings, which she says is what is appropriate in
this context.

21.  The Attorney therefore invites the court to depart from the decision in Cheshire
West to the extent necessary to enable the Revised Code to be issued. On this basis, she
submits that the Revised Code would be compatible with the Convention and therefore
valid having regard to section 24 of the Northern Ireland Act 1998. It follows that the
Minister would be acting within competence to issue the Revised Code, and the Attorney
invites the court to hold that the Revised Code would be compatible with article 5.

The position of the interveners

22.  Asexplained above, both the MCA 2016 (in Northern Ireland) and the MCA 2005
(in England and Wales) link the meaning of deprivation of liberty to the meaning of that
concept in article 5. It follows that the question in this reference is likely to have
implications for the provision of health and social care to individuals across those
jurisdictions. In addition, by virtue of the way in which the competence of the Scottish
Parliament and the competence of the Scottish Ministers are defined under the devolution
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regime set out in the Scotland Act 1998, by reference to the Convention rights, the
question in the reference is likely to have implications for that jurisdiction as well.
Further, the Human Rights Act 1998 applies throughout the United Kingdom and also
produces legal effects by reference to the Convention rights as regards the interpretation
of legislation (section 3) and the exercise of the powers of public authorities (section 6).
In these circumstances the court has permitted and been assisted by several interventions
from other jurisdictions.

23.  The interveners do not all agree that the Revised Code would be compatible with
article 5. Nor is the scope of the reference agreed. The Attorney has limited her question
to the subjective element of the deprivation of liberty test whereas others take the view
that the objective element of the deprivation of liberty must be addressed as well. The
position of each of the interveners can be summarised shortly as follows.

24.  The Lord Advocate, the senior Law Officer of the Scottish Government, has
intervened in the proceedings in the public interest and against the background that
legislative reforms adopting an approach similar to that in the Revised Code may be
introduced in the Scottish Parliament, if the Revised Code is found to be within
competence in Northern Ireland. Her position, in short summary, is that valid consent to
confinement for the purposes of article 5 may, with appropriate safeguards, be given by
an individual without legal capacity; and that the decision in Cheshire West is no obstacle
to the lawfulness of the Revised Code because it did not endorse the proposition that lack
of legal capacity to consent automatically equates to inability to give valid consent to the
conditions of confinement for the purposes of the subjective element of deprivation of
liberty under article 5. On that basis, she considers that it would be open to the court to
find that the Revised Code would be compatible with article 5.

25.  The Secretary of State for Health and Social Care (“the Secretary of State) has
policy responsibility for health and social care in England (health and social care being
devolved matters under each of the devolution statutes, subject to particular reservations).
The MCA 2005 extends to England and Wales. The subject-matter of the MCA 2005 is a
reserved matter under the Government of Wales Act 2006 and so is reserved to the UK
Parliament. The Secretary of State also has policy responsibility generally for deprivation
of liberty in the adult health and social care context, and policy responsibility for those
parts of the MCA 2005 that concern deprivation of liberty within the meaning of article
5.

26.  The Secretary of State’s position is that it is not possible to consider the subjective
element of deprivation of liberty under article 5, and in particular the concept of valid
consent, in isolation from the objective element of deprivation of liberty, as the starting
point is to identify to what an individual is consenting. The overarching question is
whether an individual is deprived of liberty within the meaning of article 5. This requires
consideration of all three elements of the test (para 4 above) in combination. The
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Secretary of State submits that the factors relied on by the Attorney in support of her
submissions on valid consent (particularly the absence of coercion and evidence that the
individual has no objection to the arrangements in question) should properly be
considered under the objective element of confinement rather than the subjective element,
because they go to the question of whether the individual is actually confined. He submits
that the law took a wrong turn in Cheshire West and went far beyond the Strasbourg
jurisprudence in adopting what was described as “the acid test” (para 11 above) in place
of a multifactorial analysis. The Secretary of State therefore invites this court to depart
from Cheshire West. He submits that if the court were to develop the law on valid consent
by working from the erroneous starting point in Cheshire West, this would inevitably
result in an even greater departure from the Strasbourg jurisprudence than has already
taken place. The Secretary of State’s alternative position if the court does not accept that
argument is to invite the court to accept the Attorney’s submissions on valid consent,
subject to certain caveats.

27.  The court also received submissions from Mind, Mencap and the National Autistic
Society (“the Charities”). Their joint submission invites the court to refuse to determine
the reference in the abstract. But if the court does decide to answer the question posed,
they submit that it should rule that the Attorney’s proposed approach to valid consent for
the purposes of article 5 is not lawful. The Charities also invite the court to refuse to
address the Secretary of State’s submissions on the objective element of deprivation of
liberty.

28.  The Charities contend that in Cheshire West this court proceeded on the
unchallenged basis that an individual who lacks mental capacity to consent to their care
arrangements cannot give valid consent to those arrangements for the purpose of the
subjective element of deprivation of liberty under article 5. The Charities submit that
Cheshire West concerned only the objective element and included consideration of
whether a person needed to display an objection to their care arrangements for the
objective element to be satisfied. Read in that way, they say this court need not depart
from the decision in Cheshire West in order to determine this reference, because the
objective element does not fall to be considered at all under the reference as framed by
the Attorney. However, if this court decides that the correctness of Cheshire West is to be
considered, the Charities make a powerful case for retaining the acid test set by Cheshire
West as a clear and workable test which can readily be understood by health and social
care professionals making the decisions about provision of care to those with mental
impairments in very varied circumstances. They submit that prior to Cheshire West there
were high levels of confusion among these professionals about what constituted a
deprivation of liberty. The need for an easily understood and consistent legal definition
of an objective deprivation of liberty was central in the charities’ intervention in Cheshire
West, and evidence of this confusion was set out in some detail in that case.

29.  So far as the subjective element is concerned, the Charities submit that the
Strasbourg jurisprudence supports the view that people who lack capacity according to
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the MCA 2016 to consent to their particular care arrangements cannot give valid consent
for the purposes of article 5. To the extent that this jurisprudence allows for a person
lacking such capacity to provide valid consent, this is only where the question of capacity
has been determined in a general sense, on a global basis, not where there has been a
finding of a lack of capacity with respect to decisions about the particular care and living
arrangements for the individual. The legal regimes in Northern Ireland, Scotland and
England and Wales do not adopt this generalised approach to capacity, but instead, assess
mental capacity in relation to particular decisions taken at particular times and for
particular purposes. Where a general removal of legal capacity occurs, it may make sense
to ask whether the individual in fact is or was able to give valid consent to the
arrangements in a precisely targeted way, but the Charities submit it makes no sense
where there has been a specific finding that the individual does not have capacity to
consent to the particular arrangements in question. They contend that there is nothing in
the Strasbourg jurisprudence to support the test proposed in the Revised Code, namely
whether an individual has a “positive attitude” to their care arrangements, and that such
an approach is incompatible with article 5. Moreover, such an approach is unworkable
and would remove vital safeguards from disabled people who are both vulnerable and at
risk, absent necessary safeguards. A test which requires the decision-maker to determine
whether an individual has a “positive attitude” about their care is both highly subjective
and hopelessly vague.

30.  The Charities submit that in the population of people who are deprived of their
liberty in an objective sense, there will be a wide range of attitudes, communication styles,
cultural backgrounds, life experiences and disabilities. They filed witness statements
which set out practical examples which illustrate the serious difficulty that is likely to
arise in eliciting wishes from individuals in that group accurately, objectively and without
conflicts of interest. Other difficulties include ascertaining whether “behaviour that
challenges” a particular set of living arrangements is the result of restrictions in place or
is part of an individual’s manner of presentation, given their particular form and level of
mental impairment (and therefore not to be viewed as an objection or lack of valid
consent); the difficulty of responding to fluctuations in the wishes and feelings of
individuals with mental impairments, and of identifying what level or nature of
fluctuation would require a conclusion that valid consent was no longer present; and the
real risks of acquiescence (perhaps out of a fear of the consequences of non-compliance),
masking and suggestibility among people with mental disorders and disabilities.

31.  According to the Charities, article 5 requires that safeguards be in place for those
who are, in an objective sense, deprived of their liberty, so as to ensure that their
confinement has a lawful basis (under article 5(1)(e)) and is not arbitrary, and that an
individual has a right of access to court to challenge their detention under article 5(4).
The Charities contend that to say that an individual who is deprived of their liberty in an
objective sense is, for subjective reasons, not so deprived as a matter of law, does not
reduce any restrictions on them in reality. It simply removes the safeguards the individual
has against arbitrary or unlawful detention, including access to independent

representation and access to a court to challenge the lawfulness of that detention. It
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follows that narrowing the scope of the subjective element of article 5 in the way proposed
by the Attorney will significantly reduce existing legal protections for disabled people to
their detriment.

32.  The Mental Welfare Commission for Scotland also intervened. It has the
overarching function to act in a manner which seeks to protect the welfare of persons in
Scotland who have a mental health disorder: section 4(2A) of the Mental Health (Care
and Treatment) (Scotland) Act 2003. The Commission’s submissions explain in practical
terms the powers that can be exercised under section 13ZA of the Social Work (Scotland)
Act 1968 to enable a local authority to arrange for an adult to move to a care home or
other suitable registered care setting if it is deemed necessary for their welfare and they
lack capacity to consent to the move; and how consent to care arrangements currently
operates in Scotland including how, as part of the exercise of obtaining consent, the views
and wishes of the adult, as a unique individual, are required to be taken into account.

33. In short, the Commission’s position is that, if an adult can understand their
situation and circumstances so as to express an opinion or feeling about them, that can
and should be given significant weight in the determination of that individual’s consent
to the arrangements in their case. It submits that such expressions of view can clearly
indicate valid consent in terms of the subjective element of the deprivation of liberty such
that there would not, on a correct analysis of article 5 in the Strasbourg jurisprudence, be
a deprivation of liberty. To the extent that it is suggested that Cheshire West requires those
feelings and wishes to be disregarded, the Commission submits that this is contrary to the
principle of encouraging those lacking capacity to take part as much as possible in the
decision-making surrounding their lives and welfare and that it would be contrary to the
appropriate balancing of the individual’s article 5 and article 8 rights which is necessarily
inherent in the application of those provisions to treat such expressions of view by them
as irrelevant on a blanket basis. It follows that the Commission’s submission is that the
Revised Code (which it submits is broadly aligned with the use of section 13ZA in
Scotland) would not involve a breach of Convention rights.

34.  The Official Solicitor to the Senior Courts of England and Wales (“the Official
Solicitor”) has also been permitted to intervene. One of her primary functions is to act as
litigation friend of last resort in civil, family and Court of Protection proceedings. It is
this function that is relevant for present purposes. The Official Solicitor accepts that the
court can clarify the subjective element of the deprivation of liberty test (in particular, the
meaning of valid consent) and determine the question raised in the reference by the
Attorney. She also submits that the court can do so without reference to the objective
element and without the need to interfere with or depart from the decision in Cheshire
West because in that case this court simply did not consider the subjective element at all.
However, the Official Solicitor has raised a series of concerns should the court consider
departing from Cheshire West. These include the fact that the reference concerns a point
of law which is being determined in the absence of any concrete factual matrix and in
circumstances where there may be considerable practical repercussions across the United
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Kingdom. Substantively, she points to risks in adopting the valid consent approach for
this cohort of people. Based on evidence provided by herself and by the Charities of the
likely impact on individuals who lack capacity to consent to their care arrangements, she
submits there is a risk that where such individuals are nonetheless perceived to consent
to their confinement, and thereby cease to qualify as being subject to a deprivation of
liberty under article 5, they will be prevented from having access to the courts by virtue
of article 5(4) to challenge what is, in objective terms, their detention.

2. An ab ante (prospective) review of the lawfulness of the Revised Code

35. It is in the nature of the case presented by the Attorney on the reference that this
court is called upon to scrutinise the compatibility of the Revised Code with the
Convention rights of individuals under article 5 in advance of that revision being brought
into effect and applied in concrete cases. That is to say, this court has to conduct what is
called an ab ante (prospective) review in order to determine whether it is within the
competence of the Minister under section 24 of the Northern Ireland Act 1998 to introduce
that revision and thereby affect decision-making by persons who are required to have
regard to the Revised Code.

36. The Revised Code is not legislation to be passed by the Northern Ireland Assembly
in the exercise of its legislative competence under the devolution regime in the Northern
Ireland Act 1998. It is guidance issued by a Minister in the exercise of a public law
discretion to indicate how other decision-makers should behave. A question therefore
arises regarding the test to be applied to determine whether the issuing of the Revised
Code would be lawfully within the discretionary power, and hence the competence, of the
Minister.

37. In the case of legislation to be enacted by a devolved legislature such as the
Northern Ireland Assembly which is said to be outside competence because it will lead to
violation of Convention rights, it is established that the test to be applied is whether the
legislation would violate Convention rights in all, or almost all, cases in which it will fall
to be applied: see Christian Institute v Lord Advocate [2016] UKSC 51; [2017] SC
(UKSC) 29; In re Abortion Services (Safe Access Zones) (Northern Ireland) Bill [2022]
UKSC 32; [2023] AC 505, paras 12-19; and In re JR123 [2025] UKSC 8; [2025] AC
1256, paras 87-90. The application of that highly deferential test is justified by the need
to accord full respect to the legislative competence of a devolved legislature: see In re
JR123, paras 88-90 and 92. That is not a feature of the present case, which is concerned
with the discretionary powers of the Minister rather than the legislative competence of
the Assembly.

38.  Further, the Revised Code just gives guidance as to how various decision-makers
should proceed, to which they are required to have regard but with which they are not
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obliged to comply. They are subject to legal obligations under the general law and are
bound by that law rather than the guidance in the Revised Code. So even if the Revised
Code gives advice which is inconsistent with the requirements of article 5 under the
general law, it does not override those requirements. The issue is whether the Revised
Code would mislead decision-makers and distract them from proper compliance with
their legal duties.

39. In this case, the appropriate test to be applied is that discussed in R (4) v Secretary
of State for the Home Department [2021] UKSC 37; [2021] 1 WLR 3931 to assess the
lawfulness of policies or statements of practice issued by a Minister to give direction to
decision-makers, namely “does the policy in question authorise or approve unlawful
conduct by those to whom it is directed?” (para 38). If it can be seen that a policy or
statement of practice will do that in a significant number of cases, that will be a ground
for quashing it: paras 77-78. Transposing that test for the purposes of assessing whether
the Minister has competence to act under the Northern Ireland Act 1998, the question is
whether the Revised Code authorises or approves unlawful conduct in a significant
number of cases in the form of a breach of Convention rights of individuals.

40.  As we explain below, if the decision of the majority in Cheshire West is good law
regarding the interpretation of deprivation of liberty in article 5, the Revised Code is
inconsistent with it and would involve authorisation or approval of treatment of persons
with impaired mental capacity by care providers in settings which in many cases would
constitute an unlawful deprivation of liberty contrary to that provision. It would be outside
the competence of the Minister to issue a Code of Practice which did that. This makes it
imperative that this court should examine the compatibility of the Revised Code with the
Convention rights set out in article 5 and the analysis of the Strasbourg jurisprudence in
the judgments in Cheshire West.

3. Precedent and the 1966 Practice Statement

41.  There is an issue regarding the true ratio decidendi in Cheshire West. We address
what that case decided in section 6 below. As we explain, we consider that the majority
in Cheshire West gave an authoritative interpretation of the meaning of deprivation of
liberty under article 5 which is inconsistent with the view of that concept which underlies
the Revised Code. If that interpretation is not changed by this court, the conclusion must
be that the Revised Code is incompatible with the meaning of deprivation of liberty in
article 5. However, the Attorney and the Secretary of State squarely contend that Cheshire
West was wrongly decided and went well beyond the caselaw of the European court in
the interpretation given to that concept in article 5. Two questions therefore arise: (i) did
the majority in Cheshire West err in their interpretation of article 5?7 And, if so, (ii) should
this court correct that interpretation?
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42.  Asregards the first of these questions, as we explain below, we consider that the
majority in Cheshire West did err in their analysis of the Strasbourg jurisprudence
regarding the meaning of deprivation of liberty in article 5 and in the interpretation they
gave to that term. Therefore, we must answer the second question.

43.  The judgments in Cheshire West were based on an analysis of the jurisprudence of
the European court regarding the interpretation of article 5. Even if there had been a
significant change in the interpretation of deprivation of liberty in the judgments of that
court delivered after Cheshire West was decided, the majority judgment in Cheshire West
would constitute binding authority of this court in so far as the interpretation of
deprivation of liberty in that judgment constitutes part of the ratio decidendi: see Kay v
Lambeth Borough Council [2006] UKHL 10; [2006] 2 AC 465, paras 40—45. It is only
open to this court to depart from such authority by application of the principles set out in
the House of Lords’ 1966 Practice Statement (Judicial Precedent) ([1966] 1 WLR 1234),
which continues to govern the practice of this court: see Austin v Southwark London
Borough Council [2010] UKSC 28; [2011] 1 AC 355, para 25.

44,  As a general rule this court is very circumspect about accepting an invitation to
invoke the 1966 Practice Statement. As Lord Bingham explained in Horton v
Sadler [2006] UKHL 27; [2007] 1 AC 307, para 29, “Over the past 40 years the House
has exercised its power to depart from its own precedent rarely and sparingly. It has never
been thought enough to justify doing so that a later generation of Law Lords would have
resolved an issue or formulated a principle differently from their predecessors.” It is
important not to undermine the role of precedent and the certainty which it promotes:
Henderson v Dorset Healthcare University NHS Foundation Trust [2020] UKSC 43;
[2021] AC 563, para 87; and In re Dalton [2023] UKSC 36; [2025] AC 235, para 47.

45.  However, as Lord Bingham explained in Horton v Sadler, para 29, while former
decisions of the House of Lords or the Supreme Court are normally binding, “too rigid
adherence to precedent may lead to injustice in a particular case and unduly restrict the
development of the law”; see also R v National Insurance Comr, ex p Hudson [1972] AC
944, 966 (Lord Reid).

46.  The 1966 Practice Statement may more readily be applied in relation to a decision
of the House of Lords or this court where, subsequent to that decision, there have been
judgments of the European court which are inconsistent with it. In such a case the proper
development of the law is likely to require that this court should follow any settled
interpretation of the Convention rights derived from the Convention and incorporated into
domestic law by virtue of the Human Rights Act, in accordance with the guidance given
by the House of Lords in R (Ullah) v Special Adjudicator [2004] UKHL 26; [2004] 2 AC
323 and by this court in Manchester City Council v Pinnock [2010] UKSC 45; [2011] 2
AC 104, R (AB) v Secretary of State for Justice [2021] UKSC 28; [2022] AC 487 and R
(Elan-Cane) v Secretary of State for the Home Department [2021] UKSC 56; [2023] AC
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559. That is particularly so in the present context, since the meaning of “deprivation of
liberty” is directly tied to its meaning in article 5: see section 306 of the MCA 2016 and
section 64(5) of the MCA 2005 (para 2 above). That linkage is even stronger than that
under the Human Rights Act (section 2 of which only requires a domestic court to take
account of the Strasbourg jurisprudence).

47.  However, as it transpires in this case, no one contends that there has been any
relevant change in the jurisprudence of the European court since Cheshire West regarding
the meaning of deprivation of liberty in article 5. There is therefore no scope for this court
to justify a departure from the majority judgment in Cheshire West on the footing that it
has been superseded by developments in the Strasbourg jurisprudence. The submissions
made by the Attorney and the Secretary of State require this court to assess whether the
majority in Cheshire West were right or wrong in their analysis of the Strasbourg
jurisprudence as it stood at the time of that decision and as it continues to apply now and
to decide whether the 1966 Practice Statement should be applied.

48. By reason of the direct definitional link in the MCA 2016 and the MCA 2005
between deprivation of liberty and its meaning in article 5, it is that meaning, on which
the European court provides authoritative guidance, which governs the operation of the
relevant parts of the statutory regimes. If there is a significant divergence between the
Strasbourg jurisprudence on article 5 and what was declared to be its meaning in Cheshire
West, considerable confusion will result. The range of submissions received on this
reference tends to illustrate this. The problem is likely to become worse in the future, as
the European court may be expected to continue to follow its established caselaw in this
area and the application of the principles it has identified to new cases as they arise will
tend to expose the divergence in approach that has occurred. Parties will be left in a
quandary whether to follow Cheshire West or the Strasbourg jurisprudence as it continues
to develop, which would require them to take on the burden of litigation which would be
necessary to correct the position in domestic law.

49.  Moreover, if the Attorney and the Secretary of State are correct in their submission
that the decision in Cheshire West gives an overbroad interpretation to deprivation of
liberty under article 5, there will not be scope for that to be corrected in a direct manner
by the European court, because the public authorities affected by that interpretation do
not have a right to apply to that court to challenge that interpretation: see R (4B) v
Secretary of State for Justice, paras 56—57. This means that the Supreme Court has a
particular responsibility to ensure that the interpretation of the Convention rights in article
5 is properly in line with the Strasbourg jurisprudence, in order to ensure that the
legislative objective of the MCA 2016 and the MCA 2005 to align their application with
article 5 is respected by the courts and is given effect throughout the administrative
regimes created by those statutes.
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50. We also explain (section 7 below) the considerable practical difficulties and
unjustified cost and expense to which the decision in Cheshire West has given rise. The
decision has had wide ramifications across the whole of the care sector in all the nations
of the United Kingdom. The administrative difficulties which have arisen from the
decision are a further ground for application of the 1966 Practice Statement, justifying
this court in departing from that decision: see R v National Insurance Comr, ex p Hudson
[1972] AC 944, 1024 (Lord Simon of Glaisdale).

51.  For the reasons set out below, we conclude that it is important for the proper
application of the Convention rights given domestic effect by the Human Rights Act, the
MCA 2016 and the MCA 2005 and for the proper development of the law in this area that
the error in Cheshire West should be corrected. Therefore, this is a case in which it is
appropriate to apply the 1966 Practice Statement and for this court to depart from
Cheshire West.

4. Summary of conclusions on the scope of the reference and the question posed

52.  The question on this reference is directed at and invites consideration only of the
subjective element (concerning lack of valid consent to confinement) in article 5.
However, the fundamental question is whether the individual has been “deprived of his
liberty” as that expression is used in article 5. We agree with the Secretary of State that
this requires consideration of all three elements of the deprivation of liberty test taken
together. It is not possible to consider the concept of absence of valid consent in isolation.
As we explain below (para 126), “valid consent” for these purposes is distinct from
consent to an infringement of Convention rights as required for a waiver of rights. Valid
consent in the present context is an aspect of the assessment whether the relevant parts of
article 5 predicated on there being a deprivation of liberty are applicable at all. In that
context the starting point must be to identify to what an individual is or is not consenting,
and that inevitably requires consideration of the objective element, regarding the
circumstances of the confinement. To do otherwise risks developing domestic law by
building on what may be a wrong approach to the objective element. This would be
contrary to sections 306 of the MCA 2016 and section 64(5) of the MCA 2005, which
define deprivation of liberty by reference to its meaning under article 5 and, if the
Attorney and the Secretary of State are correct in their submissions, could lead to an even
greater departure from the authoritative interpretation of that concept given by the
European court. It follows, in our view, that the reference requires us to consider all three
elements of the article 5 test.

53.  For the reasons explained in detail below, we would answer the referred question
in summary as follows:
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(i)  The starting point in assessing whether someone has been deprived of
liberty within the meaning of article 5 is the specific situation of the individual
concerned, and the assessment is multifactorial, with account taken of a whole
range of factors including the type, duration, effects and manner of implementation
of the measure in question. This was the approach set out in Engel v The
Netherlands (1979-80) 1 EHRR 647 (“Engel”) and Guzzardi v Italy (1981) 3
EHRR 333 (“Guzzardi”) and it has been consistently applied by the European court
since then, and in many different contexts, including the one with which we are
here concerned. The judgments of the European court show that no single factor is
determinative.

(i1))  In addition to the objective element of confinement in a restricted space for
a significant period, an individual will only be considered to be deprived of liberty
if, as an additional subjective element, they have not validly consented to the
confinement in question (Storck). Valid consent is therefore a powerful factor in
the assessment. It is an autonomous concept and not to be equated with the
concepts of consent for the purpose of waiver of rights under the Convention or of
legal capacity in domestic law. The fact that an individual lacks legal capacity to
decide on their living and care arrangements does not necessarily mean that they
are de facto unable to understand and consent to those arrangements in a manner
that prevents those arrangements from becoming a deprivation of liberty (see
Stanev, HL and the other judgments of the European court considered below). On
the contrary, an individual without legal capacity under domestic law, but who is
conscious of their environment and has a basic understanding of their living
circumstances so that they can express their view about their situation, who
manifests their acceptance of the situation they are in, should have their opinion
respected when an assessment is made of whether they are deprived of liberty
under article 5.

(i11))  Although the objective and subjective elements of deprivation of liberty are
often considered sequentially by the European court in its assessment of an
applicant’s specific situation, there is an overlap. The requirement to take account
of the “type” and “effects and manner of implementation” of the measure in
question means that the assessment of the objective element can take account of
the specific context and circumstances of restrictive measures that are different
from the paradigm of confinement in a cell.

(iv)  The approach of the European court means that the effect of restrictions on
an individual, including their compliance and the lack of objection if they are
capable of objecting or giving tacit agreement, is relevant in assessing the objective
element of confinement. The relative normality of the placement is also a relevant
factor in this assessment. Similarly, in situations that are far from the paradigm of
confinement in a cell, the purpose for which a measure has been taken is a factor
to be considered.
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(v)  The European court has recognised that the process of assessing whether
there has been a deprivation of liberty is no easy task in some contexts and may
give rise to difficulties, especially in borderline or marginal cases. Equally, it may
sometimes be difficult to ascertain the true feelings or preferences of vulnerable
individuals who do not have mental capacity to decide on their living
arrangements. The approach should be practical and realistic. Where there is
serious doubt, no inference of valid consent should be drawn.

(vi) It follows from the analysis of the Strasbourg jurisprudence in section 8
below that, in setting out the acid test, the majority decision in Cheshire West
departed from the longstanding multifactorial approach to determining whether a
person is deprived of liberty within the meaning of article 5 and is wrong (as we
explain in section 9 below).

(vii) For the reasons given in section 3 above, we have concluded that the 1966
Practice Statement should be applied and that Cheshire West should be overruled.

(viii) The Minister would not be acting incompatibly with article 5 in issuing the
Revised Code and it is therefore within competence for him to proceed to issue it.

54.  Inreaching these conclusions we acknowledge the fact that this reference concerns
a group of people who lack the mental capacity under domestic law to consent to their
care arrangements. Moreover, as the evidence of the Charities makes clear, people with
mental health problems or learning disabilities and autistic people have a wide range of
abilities and care needs. Some can communicate through speech, some are non-verbal and
use “Makaton” or assistive technology, and some communicate through sounds or
gestures. Some can understand the different possible options for their care but cannot
weigh them up to make a choice; others are unable to understand what their support needs
are, let alone the different ways and means in which they could be met. There is also a
wide spectrum of care arrangements in the community for disabled people who lack
capacity to decide on their residence and care. Some live in their own homes which they
own or rent, or with parents or foster parents in the family home. Some live in supported
living placements (with a tenancy agreement signed on their behalf) which have
communal areas and shared staff, or they may live in a care home with other residents.
There is similarly a wide spectrum of care arrangements for those who are detained in
institutional settings and hospitals, ranging from those who are detained in “open”
hospitals to those who are confined to a small space under close supervision. Care plans,
even for those who live in their own homes in the community, can involve a wide range
of restrictive measures that are considered to be in the individual’s interests (for example,
the use of sedative medicines, physical restraint devices, electronic and other monitoring)
but which have the potential to be overused, misused or abused. Put another way, even a
domestic setting can involve a deprivation of liberty.
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55.  We do not assume that because an individual is cared for in a community setting,
their care arrangements are necessarily less restrictive than in a psychiatric hospital, nor
that an individual subject to restrictive care arrangements would inevitably object to them
or indicate that they were not happy to live in the particular setting. Nor do we under-
estimate the difficulty of identifying whether a disabled or mentally impaired individual
subject to such measures is agreeing to them, objecting to them, or otherwise has a
“positive attitude to the care arrangements” (see para 2.12 of the Revised Code), as
demonstrated by the evidence submitted by the Charities. These points will require careful
consideration in finalising the Revised Code and in the further guidelines we understand
will be produced. Moreover, although the Attorney’s written case suggests that the
Revised Code would not apply to mental health hospitals in Northern Ireland, the
approach we consider correct in relation to the subjective element of valid consent would,
as a matter of logic, potentially affect all settings, including hospitals, care homes,
children’s homes, hostels, supported living arrangements and people’s own private
homes. This too will require further consideration to ensure appropriate provision is
made.

56.  To explain the conclusions we have reached, it is necessary by way of background,
first to set out the relevant legislation dealing with mental capacity and deprivation of
liberty in England and Wales, Northern Ireland and Scotland: section 5. We will then
describe the judgments in this court in Cheshire West and summarise the effect of that
decision: section 6. In section 7 we describe the practical consequences of the majority
decision in Cheshire West. In section 8 we analyse the Strasbourg jurisprudence on the
meaning of deprivation of liberty in article 5. In section 9 we explain why Cheshire West
is wrong and what this court can and should do about it.

5. The legal framework dealing with mental capacity and deprivation of liberty

(a) England and Wales: the MCA 2005

57.  InEngland and Wales, the MCA 2005 sets out the legal framework for determining
a person’s capacity to make decisions. The MCA 2005 is complemented by a Code of
Practice (issued under section 42 of the MCA 2005) which gives guidance on the
application of the Act. There is a separate Code of Practice for Northern Ireland, issued
under section 288 of the MCA 2016. Both codes are currently under review.

58.  Section 1 of the MCA 2005 sets out the general principles which apply for the
purposes of the Act. It provides, among other things, that a person is presumed to have
capacity unless it is established that they lack capacity (section 1(2)); that they are not to
be treated as unable to make a decision unless all practicable steps to help them to do so
have been taken without success (section 1(3)); and that they are not to be treated as
lacking capacity merely because their decision is unwise (section 1(4)). Thus, although a
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person’s wishes and feelings are stipulated as a matter to be considered when deciding
what is in their best interests (section 4(6)), the section 1 principles make it clear that their
wishes and feelings are considered from the outset.

59.  Sections 2 and 3 together define the circumstances in which a person lacks capacity
in relation to a particular matter. Section 2(1) provides that:

“For the purposes of this Act, a person lacks capacity in relation
to a matter if at the material time he is unable to make a decision
for himself in relation to the matter because of an impairment
of, or a disturbance in the functioning of, the mind or brain.”

The question is not whether the person’s ability to take the decision is impaired but rather
whether the person is rendered unable to make the decision by reason of that impairment
or disturbance. Capacity determinations are specific to particular matters that arise for
decision at the time a determination is required to be made.

60.  Section 3(1) provides that a person is unable to make a decision in relation to a
matter if they are unable to understand, retain or use or weigh the information relevant to
that decision, or are unable to communicate the decision. Section 3(2) provides that the
information relevant to the decision is required to be presented to the person in a way that
is appropriate to their circumstances. Section 3(3) provides that the fact that the person
may be able to retain the information for a short time only does not prevent a finding of
capacity. Section 5 enables decision-makers to carry out acts in connection with personal
care, health care, or treatment of a person who lacks capacity to make their own decisions
about the same, by conferring protection from liability (as long as the act is done in the
reasonable belief that capacity is lacking and that the act is in the person’s best interests).
As originally enacted, section 6(5) included a limitation to section 5, and provided no
protection for action that amounted to a deprivation of liberty for the purposes of article
5.

61.  The current DOLS scheme in England and Wales is contained in Schedules Al
and 1A to the MCA 2005. As explained above, it provides an administrative process for
the authorisation of deprivation of liberty in hospitals and care homes only, in cases where
an adult (a person aged 18 or over) lacks capacity to consent to being accommodated there
for care or treatment. In cases where a deprivation of liberty is proposed or taking place
in the “community” (in other words, not in a hospital or care home), or where the person
is aged 16 or 17 (and lacks capacity to consent to confinement applying the MCA 2005)
an authorisation from the Court of Protection is required. In rare cases, the High Court’s
inherent jurisdiction may be invoked in this regard: see for example 4 NHS Trust v A
[2013] EWHC 2442 (Fam); [2014] Fam 161. The safeguards available to a person during
the DOLS scheme process have been summarised above.
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(b) Northern Ireland: the MCA 2016

62.  The provisions for determining capacity in Northern Ireland are materially the
same. The MCA 2016 also applies a decision-specific test (sections 3 and 4). The test
considers whether the person is able to understand, retain, appreciate, use and weigh the
information relevant to the decision, and communicate their decision; and, if they are
unable to do so, whether that inability is caused by an impairment or disturbance in the
functioning of their mind or brain.

63.  The provisions authorising deprivation of liberty for those lacking capacity to
consent to arrangements for their care or treatment under the MCA 2016 have been in
force since December 2019. Unlike the position in England and Wales, the MCA 2016
does not seek to define in detail those to whom the deprivation of liberty safeguards apply.
Instead, section 24(1) of the MCA 2016 provides that a person is only protected from
liability in carrying out an act which amounts to or is one of a number of acts that together
amount to, a deprivation of a person’s liberty if specific statutory conditions (including
appropriate authorisation) are met: section 9 of the MCA 2016.

64. In Northern Ireland, authorisation for confinement amounting to deprivation of
liberty for those aged 16 and over (in a hospital, a care or nursing home, day centre, respite
facility, any other health or social care setting or in a private home) can be sought in two
ways under the MCA 2016: trust panel authorisation and short-term authorisation
(although there are also provisions relating to emergency deprivation of liberty and
related detention). These provisions are contained primarily in Schedules 1 to 3 of the
MCA 2016. In both cases there must be a medical report from an independent practitioner
unconnected with the person. The criteria for authorisation in both cases are that
appropriate care or treatment is available for the person in the place in question; the
prevention of serious harm condition is met (namely, that failure to detain the person
would create a risk of serious harm to the person or risk of serious physical harm to others;
and the likelihood of harm and the seriousness of the harm must be proportionate to the
detention); the person lacks capacity in relation to the detention; and it would be in the
person’s best interests to be detained. A trust panel authorisation can last for a maximum
of six months and may be extended, following further medical examination and other
assessments, initially for six months and then for one year at a time. Short-term detention
in hospital can be authorised by an appropriate healthcare professional for up to an initial
14 days which can be extended for another 14 days. There are requirements for a
nominated person to be consulted when best interests are considered (at various points in
the authorisation and any extension process) in relation to a deprivation of liberty and the
affected person may (if they have capacity to do so) choose and appoint a nominated
person. Both a short-term and a trust panel authorisation can be reviewed by the Review
Tribunal, whose remit includes both deprivation of liberty cases as well as detention under
the Mental Health (Northern Ireland) Order 1986.
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(c) Scotland

65. In Scotland, the relevant legislation includes the Adults with Incapacity (Scotland)
Act 2000 and the Mental Health (Care and Treatment) (Scotland) Act 2003. The Adult
Support and Protection (Scotland) Act 2007 amended the 2000 Act and makes standalone
provision for the temporary protection of certain vulnerable adults at risk of harm. All
three pieces of legislation apply to individuals who have attained the age of 16 years (as
well as, in certain limited respects, to those under 16). The 2003 Act makes provision in
relation to the “detention” for treatment in hospital of persons who have a mental disorder,
either by the issuing of an emergency detention certificate or a short-term detention
certificate by a medical professional (Parts 5 and 6), or the making of a compulsory
treatment order or an interim such order by the Mental Health Tribunal for Scotland (Part
7). These interventions are all predicated on the patient’s ability to make decisions about
the provision of medical treatment being significantly impaired and are subject to certain
overarching general principles (sections 1 and 2(5)(a) where the patient is under the age
of 18) and certain procedural safeguards. The general principles include the requirement
to have regard to present and past wishes and feelings of the patient. The procedural
safeguards include duties and powers of revocation; rights of appeal; and duties and rights
of review.

66. A summary of the scope, the safeguards provided and the broad differences
between the schemes in the different parts of the United Kingdom is set out in a table in
annex 2 to this judgment.

(d) The Code of Practice in Northern Ireland

67.  In Northern Ireland, section 288(1) of the MCA 2016 requires a code of practice
to be issued by the Department of Health (in practice, on the direction of the Minister) to
accompany the MCA 2016. Such a code may be revised under section 288(4), which is
the power which the Minister is proposing to use to produce the Revised Code. Any such
code has statutory force, in that various persons (including those acting in a professional
capacity) who take decisions in relation to a person who is aged 16 or over and lacks
capacity for purposes of the MCA 2016 “must have regard” to it: section 289(1) and (2)(a)
of the MCA 2016.

68. To recap, the current Code of Practice accompanying the DOLS scheme in
Northern Ireland is based on the decision of this court in Cheshire West and purports to
reflect the link between the statutory definition of deprivation of liberty in section 306(1)
of the MCA 2016 and article 5. The Revised Code (as currently drafted) is inconsistent
with the approach assumed to be required by Cheshire West in providing that an
individual without mental capacity under domestic law to make decisions about their care
arrangements can nonetheless give what is taken to be valid consent (as that concept has
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been articulated in the Strasbourg jurisprudence) to confinement through the expression
of wishes and feelings that go beyond mere acquiescence in relation to the circumstances
of their confinement. In the case of such individuals without mental capacity who
nonetheless give valid consent, if the Revised Code is adopted, and if England and Wales
and Scotland adopt similar guidance, there will be no need for the person proposing to
take measures which amount objectively to detaining the individual, to obtain
authorisation under Schedules 1 to 3 of the MCA 2016, Schedules A1 or 1A to the MCA
2005, or the Scottish legislation as applicable. It is therefore necessary to consider the
conclusions reached by this court in Cheshire West and whether they are correct.

6. Cheshire West

69.  On 19 March 2014 the Supreme Court gave judgment in the two conjoined appeals
in Cheshire West. The cases of the three individuals in those appeals were considered by
the Court of Protection, the statutory court established to oversee the MCA 2005 (in
England and Wales) with power to authorise deprivation of liberty (by operation of
section 4A(3) read together with section 16(2)(a) of the MCA 2005). (As explained above,
the Court of Protection also serves as the route for the purposes of article 5(4) of the
Convention for challenging administrative authorisations under the DOLS scheme in
England and Wales.)

(a) The decisions in the Court of Protection and the Court of Appeal

70.  Cheshire West concerned the cases of two sisters aged 15 and 16 when care
proceedings started (but 17 and 18 by the time of the judgment of Parker J in the Court of
Protection: [2010] EWHC 785 (Fam); [2011] MHLR 108) and a 38-year-old man (at the
time of the judgment of Baker J in the Court of Protection: [2011] EWHC 1330 (Fam)).
The sisters are referred to in the judgments in the Supreme Court as MEG and MIG,
respectively, and the man is referred to as P.

71.  MIG, the older of the two sisters, had a moderate to severe learning disability. She
had very limited cognitive ability, experienced problems with her sight and hearing,
communicated with difficulty and required help crossing the road because she was
unaware of danger. She was living with a foster mother in her private home and regarded
the foster mother as “Mummy”. Her foster mother provided her with intensive support in
most aspects of daily living. MIG was not on any medication. She was not restrained or
locked in. She had never attempted to leave the home by herself and showed no wish to
do so, but, if she had done so, her foster mother would have restrained her. MIG attended
a further education college daily during term time and was taken on trips and holidays by
her foster mother.
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72.  MEG had mild learning disabilities, and her cognitive ability was limited. She
lived with three others in a small NHS residential home for learning disabled adolescents
with complex needs. She had occasional outbursts of challenging behaviour towards the
other three residents and sometimes required physical restraint. MEG was prescribed (and
administered with) tranquilising medication to control her anxiety. She was not in a
locked environment but had one-to-one and sometimes two-to-one support. Continuous
supervision and control were exercised to meet her care needs. MEG was accompanied
by staff whenever she left the home. She attended the same further education college as
her sister during term time and had a full social life. She showed no wish to go out on her
own, and so there was no need to prevent her from doing so, but Parker J concluded that
if she had tried to leave, she would have been restrained or brought back for her own
safety.

73.  Inacareful judgment, Parker J held that neither MIG nor MEG had been deprived
of their liberty within the meaning of article 5. Their situations were, she concluded, very
far from the “paradigm” of imprisonment (para 235). She had not met MIG and MEG but
concluded that their “wishes and feelings are manifest and clearly expressed. They plainly
have no subjective sense of confinement. In a non-legal sense, they have the capacity to
consent to their placements.” She had not visited their placements but concluded that no
visitor “would gain any sense of confinement or detention” (para 234). Parker J placed
considerable emphasis on the purpose of the measures applied to them (to provide them
with a safe environment) and on the nature of the intentions (which were benevolent) of
their caregivers. In relation both to MIG and MEG, she held that “[e]ach lacks freedom
and autonomy dictated by their own disability, rather than because it is imposed on them
by their carers” (para 233).

74.  Parker J’s decision in both cases was upheld by the Court of Appeal: [2011]
EWCA Civ 190; [2012] Fam 170. Wilson LJ gave the lead judgment, with which
Mummery and Smith LJJ agreed. He discussed three factors relevant to the assessment of
whether a person is, in an objective sense, subject to what can be regarded as confinement:
whether or not the person objects to the confinement imposed on them; the administration
of medication that suppresses the ability to express wishes and feelings; and the “relative
normality” of their situation (paras 25-26 and 28-30). He explained that lack of valid
consent was relevant to the objective element of confinement because it could lead to
arguments, the stress of objections being overruled, and perhaps even restraint and
forcible returns to confinement. On the other hand, the absence of objections “generates
an absence of conflict and thus a peaceful life” which points away from a deprivation of
liberty. Medication that has a sedative or tranquilising effect is liable (at least potentially)
to suppress objections and was therefore relevant to the enquiry. As for normality, he
referred to the wide spectrum of living arrangements which might require assessment. At
one end of the spectrum is “the most normal life possible” with a person living with their
natural family, and “not much less normal” is life with a foster carer. At the other end of
the spectrum are institutions designed for compulsory detention, with small children’s
homes or nursing homes falling in between. The enquiry into normality also involved
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consideration of daily activities and occupations such as attending college or a day centre,
and the availability of outside social contact.

75.  The case of P involved a 38-year-old man born with cerebral palsy and Down’s
syndrome. Since 2009 he had lived in a staffed bungalow (referred to as Z House) with
two other residents, near his mother’s home. P could walk short distances but otherwise
required prompting and help with all activities of daily living, getting about, eating,
personal hygiene and continence. He sometimes required intervention (amounting at
times to physical restraint) when he exhibited challenging behaviour but was not
prescribed any tranquilising medication. He was found by Baker J in the Court of
Protection to be “completely under the control of the staff” and unable to “go anywhere
or do anything without their support and assistance” (para 59 of the judgment of Baker J,
[2011] EWHC 1330 (Fam)).

76.  Atpara 53, Baker J recorded it as being common ground that the second and third
elements of the deprivation of liberty test were satisfied: the subjective element was
satisfied because P lacked the capacity to give his consent, and the state was responsible,
as both the local authority and the court were engaged in determining where P should
live. The question in dispute, accordingly, was limited to whether his circumstances
objectively amounted to a deprivation of liberty.

77.  Baker J’s reasoning, leading to his conclusion that P was being deprived of his
liberty, is set out in paras 58—61 of his judgment. The judge found that the council and
the home “have taken very great care to ensure that P’s life is as normal as possible” (para
58). P did not live in accommodation designed for compulsory detention and had regular
contact with his family, attendance at a day centre five days a week, and a good social
life with other residents and staff and in the community. As the judge said, “these features
help to give his life a strong degree of normality”. Against that however, the judge held:

“his life is completely under the control of members of staff at
Z House. He cannot go anywhere or do anything without their
support and assistance. More specifically, his occasionally
aggressive behaviour, and his worrying habit of touching and
eating his continence pads, require a range of measures,
including at times physical restraint, and, when necessary, the
intrusive procedure of inserting fingers into his mouth whilst he
is being restrained” (para 59).

The judge concluded that the steps required to deal with his challenging behaviour led to
a clear conclusion that, looked at overall, P was being deprived of his liberty (para 60).
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78. The Court of Appeal allowed the appeal: [2011] EWCA Civ 1257; [2012] PTSR
1447. Munby LJ gave the lead judgment, with which Pill and Lloyd LJJ agreed. The court
held that Baker J had applied the wrong test by comparing P’s life to the life of an able-
bodied man and never comparing “P’s situation in the Z House with the kind of life P
would have been leading as someone with his disabilities and difficulties in what for such
a person would be a normal family setting. He never grappled with the question whether
the limitations and restrictions on P’s life at Z House are anything more than the inevitable
corollary of his various disabilities” (para 110). P was inherently restricted in the kind of
life he could lead. The fact that he could not go anywhere or do anything without support
and assistance of staff was dictated by his various disabilities and would have been the
case wherever he was living and in whatever kind of setting (para 111). Moreover, the
measures described by the judge as applied from time to time to P were far removed from
the physical or chemical restraints sometimes found and far removed from anything that
approached a deprivation of liberty (para 114). On this analysis, Munby LJ concluded
that none of the matters that tipped the balance for Baker J were capable of doing so and
P was not deprived of liberty.

79.  As we have indicated, the appeals in all three cases were heard together by the
Supreme Court. The court held (unanimously) that P was deprived of his liberty, and (by
a majority of four to three) that MIG and MEG were also deprived of their liberty. The
lead judgment for the majority was given by Baroness Hale, with whom Lord Sumption
agreed. Lord Neuberger and Lord Kerr also agreed with Baroness Hale and gave
concurring judgments.

(b) The majority judgment in Cheshire West

80.  Atpara 19, Baroness Hale, for the majority, identified that:

“In cases under the Human Rights Act 1998, the courts have
frequently to consider how far their duty, in section 2(1), to
‘take into account’ the jurisprudence of the FEuropean
Commission and Court of Human Rights ... goes. That
problem does not trouble us in this case. Section 64(5) of the
Mental Capacity Act states that: ‘In this Act, references to
deprivation of a person’s liberty have the same meaning as in
article 5(1) of the Human Rights Convention’. As the object
was to avoid the violation identified in HL ... it seems clear that
we are expected to turn to the jurisprudence of the Strasbourg
Court to find out what is meant by a deprivation of liberty in
this context.”

81.  Baroness Hale defined the issue for consideration at para 32 as follows:
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“The Strasbourg case law, therefore, is clear in some respects
but not in others. The court has not so far dealt with a case
combining the following features of the cases before us: (a) a
person who lacks both legal and factual capacity to decide upon
his or her own placement but who has not evinced
dissatisfaction with or objection to it; (b) a placement, not in a
hospital or social care home, but in a small group or domestic
setting which is as close as possible to ‘normal’ home life; and
(c) the initial authorisation of that placement by a court as being
in the best interests of the person concerned. The issue, of
course, 1s whether that authorisation can continue indefinitely
or whether there must be some periodic independent check
upon whether the placements made are in the best interests of
the people concerned.”

82. At para 37, Baroness Hale described the three elements of deprivation of liberty
for article 5 purposes as follows: “(a) the objective component of confinement in a
particular restricted place for a not negligible length of time; (b) the subjective component
of lack of valid consent; and (c) the attribution of responsibility to the state” (see para 4
above). She said that the second and third elements were not in issue on the appeals but
that the first element, the objective component, was in issue.

83. It was common ground that all three individuals lacked mental capacity under
domestic law to make relevant decisions about where they lived and the care and
treatment they received there, so that under the MCA 2005 they did not have the mental
capacity to consent to the arrangements amounting to a confinement. It appears therefore
to have been common ground by the time these cases reached the Supreme Court that,
because they lacked that mental capacity to consent, the individuals concerned could not
give valid consent for the purposes of the subjective element of the article 5 test. As we
have explained, this element was addressed in both first instance judgments and by the
Court of Appeal in both appeals. But the focus of the case in the Supreme Court was on
the objective element and the question of consent was simply not argued.

84.  This was both unfortunate and confused. Deprivation of liberty under article 5 is
an autonomous concept (meaning it arises under the Convention and is governed by
principles laid down by the European court in its jurisprudence, rather than by national
law in a Contracting State), and the subjective element in that concept and the notion of
valid consent are likewise autonomous concepts. Therefore it in no way followed from
the fact that the individuals did not have legal capacity in domestic law under the MCA
2005 to decide about their living arrangements that they could not give valid consent, in
terms of the law under the Convention, in relation to those arrangements for the purposes
of determining whether the subjective element of deprivation of liberty was made out or
not.
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85.  Nonetheless, Baroness Hale referred to the European court’s approach to “tacit
acceptance” of a care placement as discussed in Mihailovs v Latvia [2014] MHLR 87
(“Mihailovs™) (see further paras 170—172 below). Moreover, in her discussion of the
objective element, Baroness Hale distinguished Mihailovs on the basis that the applicant
in that case had a “level of de facto understanding which had enabled him to express his
objections to his first placement.” She continued, “[t]he Strasbourg court accepts that
there are some people who are not capable of expressing a view either way and this is
probably the case with both MIG and MEG” (para 55). Baroness Hale appears therefore
to have accepted that those with a “level of de facto understanding” could give tacit
acceptance to the placement, although we consider that if this was her conclusion, it is
difficult to reconcile with her categorical statement in para 50 that “lack of objection” is
never relevant in the assessment regarding deprivation of liberty. More fundamentally,
we respectfully consider that, without the assistance of argument on this point, in para 55
she got the analysis on this point the wrong way round. It appears that she thought that if
someone is not capable of expressing a view about their position, that means that the
subjective element of a deprivation of liberty is established; but according to the
Strasbourg jurisprudence, this would indicate that it is not established: see paras 142, 164—
167, 171 and 176 below. Baroness Hale ultimately acknowledged that none of the
suggested distinctions (it is assumed between the situation in Mihailovs and the situations
of MIG and MEG) were very satisfactory (para 56).

86.  Baroness Hale held that in the Strasbourg jurisprudence, the context of the
measures was relevant but the following factors were not relevant: the fact that the
confinement was imposed in the best interests of the individual concerned, the fact that
she did not object or was compliant, the relative normality of the care arrangements and
the reason or purpose of the confinement: see paras 42, 43, 47 and 50.

87.  Baroness Hale held that it is axiomatic that people with disabilities (both physical
and mental) must have the same human rights as others and that those rights include the
right not to be deprived of one’s physical liberty. Moreover, she observed that the
meaning of deprivation of liberty must be the same for everyone. In this regard, the fact
that the arrangements are comfortable and make the life of the person concerned
enjoyable makes no difference. She held, at para 46:

“Those rights include the right to physical liberty, which is
guaranteed by article 5 of the European Convention. This is not
a right to do or to go where one pleases. It is a more focused
right, not to be deprived of that physical liberty. But, as it seems
to me, what it means to be deprived of liberty must be the same
for everyone, whether or not they have physical or mental
disabilities. If it would be a deprivation of my liberty to be
obliged to live in a particular place, subject to constant
monitoring and control, only allowed out with close
supervision, and unable to move away without permission even
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if such an opportunity became available, then it must also be a
deprivation of the liberty of a disabled person. The fact that my
living arrangements are comfortable, and indeed make my life
as enjoyable as it could possibly be, should make no difference.
A gilded cage is still a cage.”

88.  Baroness Hale then formulated what she described as the “acid test” for
determining whether someone is deprived of their liberty. She held, at paras 48 and 49:

“48. So 1s there an acid test for the deprivation of liberty in these
cases? I entirely sympathise with the desire of Munby LJ to
produce such a test .... P, MIG and MEG are, for perfectly
understandable reasons, not free to go anywhere without
permission and close supervision. So what are the particular
features of their ‘concrete situation’ on which we need to focus?

49. The answer, as it seems to me, lies in those features which
have consistently been regarded as ‘key’ in the jurisprudence
which started with HL v United Kingdom (2004) 40 EHRR 32:
that the person concerned ‘was under continuous supervision
and control and was not free to leave’ (para 91). I would not go
so far as Mr Gordon, who argues that the supervision and
control is relevant only in so far as it demonstrates that the
person is not free to leave. A person might be under constant
supervision and control but still be free to leave should he
express the desire so to do. Conversely, it is possible to imagine
situations in which a person is not free to leave but is not under
such continuous supervision and control as to lead to the
conclusion that he was deprived of his liberty. Indeed, that
could be the explanation for the doubts expressed in Haidn v
Germany [2013] MHLR 13.”

89.  Baroness Hale also explained, in agreement with submissions made by the
National Autistic Society and Mind, that the following are not relevant to the question
whether a person is deprived of liberty: “the person’s compliance or lack of objection”;
the “relative normality of the placement (whatever the comparison made)”’; and the
“reason or purpose behind a particular placement”: para 50.

90. Baroness Hale held that on the facts the three individuals were not free to leave
and in all the circumstances had been deprived of their liberty. The practical effect of this
conclusion was that all three would be entitled to regular (at least annual) reviews of the
continued necessity for the arrangements which deprived them of their liberty, and the
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continued aptness of the assessment under which their needs were met, including
participation in the review by independent advocates on their behalf. Baroness Hale
explained (para 57) the policy reason for erring on the side of caution in identifying the
relevant cohort of people as “deprived of their liberty”:

“Because of the extreme vulnerability of people like P, MIG
and MEG, I believe that we should err on the side of caution in
deciding what constitutes a deprivation of liberty in their case.
They need a periodic independent check on whether the
arrangements made for them are in their best interests. Such
checks need not be as elaborate as those currently provided for
in the Court of Protection or in the deprivation of liberty
safeguards (which could in due course be simplified and
extended to placements outside hospitals and care homes). Nor
should we regard the need for such checks as in any way
stigmatising of them or of their carers. Rather, they are a
recognition of their equal dignity and status as human beings
like the rest of us.”

91. Lord Neuberger and Lord Kerr gave short concurring judgments agreeing with
Baroness Hale’s acid test. Lord Neuberger set out a list of the factors that divided the
minority judgment by Lord Carnwath and Lord Hodge (with the agreement of Lord
Clarke of Stone-cum-Ebony) from those of the majority. Those points included the fact
that the regime was no more intrusive or confining than is required for the protection and
well-being of the person concerned, which the minority considered was significant but
the majority thought was irrelevant.

92.  Lord Neuberger also observed, at para 66, that in Austin v United Kingdom (2012)
55 EHRR 14, GC (“Austin’), para 58, the European court made it clear:

“that the fact that ‘the object is to protect, treat or care in some
way for the person taken into confinement’ has ‘no bearing on
the question whether that person has been deprived of his
liberty, although it might be relevant to the subsequent inquiry
whether the deprivation of liberty was justified ...” To the same
effect, the Grand Chamber said in Creanga v Romania (2012)
56 EHRR 11, para 93 that ‘the purpose of measures by the
authorities depriving applicants of their liberty no longer
appears decisive for the court’s assessment of whether there has
in fact been a deprivation of liberty’, on the basis that the
purpose is to be taken ‘into account only at a later stage of its
analysis, when examining the compatibility of the measure with
article 5.1 ...>”
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93.  Atpara 67 Lord Neuberger rejected the idea that, “if certain conditions amounted
to a deprivation of liberty in the case of a person who had the capacity to object and did
object, they may, or—even worse—would, not do so in the cases of a person who lacked
the capacity to object”. We observe that Lord Neuberger’s approach has the effect of
substantially downgrading the significance of, if not altogether eliminating, the subjective
element of deprivation of liberty identified in Storck. Also, as with Baroness Hale’s
judgment, it is inconsistent with the approach adopted by the European court (paras 142,
164-167, 171 and 176 below).

94. At para 68 Lord Neuberger said that “the notion that the absence of objection can
justify what would otherwise amount to a deprivation of liberty is contrary to principle”.
In our view this confuses the concept of justification of deprivation of liberty (which is
relevant to the application of article 5(1)(e), where a deprivation is identified as occurring)
with the criteria for identifying a deprivation in the first place. He then said that “a
person’s consent (provided that it is freely and properly given)” may defeat a contention
that they have been deprived of their liberty. This seems to us to confuse valid consent
(in the sense in which we are using that term), as an aspect of the criteria for identifying
whether a deprivation exists, with the quality of consent required for a waiver of rights,
which is a completely different concept: see para 126 below. And then he stated that “it
involves turning that principle on its head to say that the absence of objection will justify
what would otherwise be a deprivation of liberty—save in those rare circumstances where
the absence of objection can be said to amount to consent, as in Mihailovs ... paras 138—
139”. As to which we observe (i) the confusion with justification is again evident; (ii) this
approach reverses the proper order of analysis as appears from the Strasbourg
jurisprudence (see paras 135-142, 151 and 161-169 below); and (ii1) the position in
Mihailovs, discussed at paras 170—172 below, is by no means a rare case. Lord Neuberger
did not explain what those cases might be.

95. In his concurring judgment, Lord Kerr emphasised (paras 76—77 and 80) the
objective approach to deprivation of liberty and the question whether a person is
restricted, and substantially downgraded the significance of the subjective element despite
the emphasis it was given in Storck and other leading Strasbourg cases such as Stanev:
see para 120 below. He acknowledged the subjective element but considered that
deprivation of liberty is determined “primarily” on an objective basis, is not “solely
dependent” on the reaction or acquiescence of the individual whose liberty has been
curtailed, and “contentment ... does not determine whether she is restricted in her liberty”;
“[1]iberty means the state or condition of being free from external constraint. It is
predominantly an objective state”.

96.  Neither Lord Neuberger nor Lord Kerr addressed the question of what might
constitute valid consent, as an autonomous concept, in the context of a person lacking
capacity to give consent applying the test under domestic law in the MCA 2005.
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97.  In our view, although the argument in Cheshire West was presented on the basis
that the case was only concerned with the objective element of deprivation of liberty, by
reason of the way in which the majority analysed the position, the decision stands as
binding authority that the acid test for deprivation of liberty under article 5 as described
by Baroness Hale governs the whole operation of that provision, including in relation to
its subjective element. As a corollary of that, it is binding authority that (i) an individual
who is unconscious but who would be confined if they awoke is subject to deprivation of
liberty; (ii) there is a deprivation of liberty even when a person with mental impairment
(who would for that reason be confined if they tried to leave) gives every sign of being
content with their living arrangements, in anything other than rare and exceptional cases
of undefined ambit; (iii) the purpose for which confinement is imposed is irrelevant in
making the assessment whether there is a deprivation of liberty; and (iv) the normality of
the arrangements to which the individual in question is subject is also irrelevant.

98.  Lord Carnwath and Lord Hodge gave a joint dissenting judgment. They considered
that the European court deals with the question of deprivation of liberty on a case specific
basis involving a range of criteria: para 94. They did not consider that the Strasbourg
jurisprudence provided sufficient support for Baroness Hale’s acid test. In their view the
degree of constraint was relevant to the existence, or not, of a deprivation of liberty, and
they considered it relevant that the care regimes in question were no more intrusive or
confining than was required for the protection and well-being of the persons concerned.
Lord Clarke agreed with them and held in addition that there was no basis for interfering
with the judgments of the trial judges in each of the three cases.

7. The consequences of Cheshire West

(a) Administrative and resource implications

99. Dr Lucy Series (Associate Professor in Social Care Law and Policy at the
University of Bristol) has described the practical consequences of the Supreme Court’s
decision in Cheshire West in England and Wales (Deprivation of Liberty in the Shadows
of the Institution (Bristol University Press, 2022), p 186) as follows:

“The volume of applications to authorize deprivation of liberty
after Cheshire West overwhelmed the systems’ administrative
and judicial safeguards. The DOLS were designed to process
relatively few applications; the Department of Health (2007)
had estimated 21,000 in the first year, falling to 5,000 annually.
In fact, applications started around 7,000 annually but rose
slowly, reaching 14,346 in 2013—14 (Health and Social Care
Information Centre, 2014; Care and Social Services
Inspectorate Wales and Health Inspectorate Wales, 2015).
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After the Supreme Court’s ruling, this increased tenfold to
148,221 (Health and Social Care Information Centre, 2015b;
Care and Social Services Inspectorate Wales and Healthcare
Inspectorate Wales, 2016) and continued to rise, reaching
255,836 applications in 2018-19 (NHS Digital, 2019b; Care
Inspectorate Wales and Healthcare Inspectorate Wales, 2020).
Factoring in deprivation of liberty outside the DOLS scheme,
the government estimated a new scheme might need to process
304,132 applications annually (Department of Health and
Social Care, 2019a). To put this in perspective, the annual
number of detentions under the [Mental Health Act 1983 for
England and Wales] is estimated to be around 50,000 (NHS
Digital, 2019¢).”

(The equivalent figures in Northern Ireland are 4,116 under the Northern Ireland DOLS
scheme and 998 under the Mental Health Order 1986 in 2023-2024. There are no
comparable figures for Scotland, as there is no equivalent to the DOLS scheme in
Scotland.)

100. These implications became apparent soon after the decision. As Baroness Hale
observed extra-judicially (in Psychiatry and the Law: An enduring interest for Lord
Rodger (October 2014)) the judgment had had ‘“alarming practical consequences. It
means that a great many elderly and mentally disabled people, wherever they are living,
must have the benefit of safeguards and reviews, to ensure that their living arrangements
are indeed in their best interests.”

101. More recent statistics continue to support that conclusion. In the year before this
court’s judgment in Cheshire West, 13,700 referrals were made for a DOLS authorisation.
By contrast, in 2023/24, there were 332,455 referrals for a DOLS authorisation in
England, and by then there was a backlog of 123,790 cases. A further 19,337 applications
were made for a DOLS authorisation in Wales over the same period. (See Mental
Capacity Act 2005, Deprivation of Liberty Safeguards, 2023-24; Official Statistics
(August 2024) and Deprivation of Liberty Safeguards Annual Monitoring Report for
Health and Social Care 2023-2024 (2024), issued by Care Inspectorate Wales). These
figures do not capture the large numbers of people who are deprived of liberty in settings
not covered by the DOLS scheme, including supported living, shared lives and private
and domestic settings. The Secretary of State submitted that a best estimate is that there
are around 60,000 cases of deprivation of liberty in these other settings, according to the
criteria laid down by the majority judgments in Cheshire West. If Cheshire West is correct,
then backlogs in the processing of DOLS authorisations and applications for court orders
mean that hundreds of thousands of people are being deprived of their liberty unlawfully.
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(b) Practical consequences

102. The assessments required of an individual for the purposes of the DOLS scheme,
which often have to be repeated periodically, can be both intrusive and distressing for
them and their families. Where the individual is deprived of their liberty, the assessment
process must comply with article 5 and is plainly warranted. However, in a case where
the affected individual is being cared for at home or in a care home in accordance with
their expressed wishes and feelings, these assessments will not generally have any
therapeutic or other intrinsic benefit for the person. They may well require disclosure of
sensitive personal data such as diagnoses, medication, descriptions of behaviour that is
considered challenging, risks posed, and family relationships. Disclosure of this
information will be required if confinement, even though in line with the individual’s own
wishes and feelings, is held to be a deprivation of liberty. For the purposes of article 5
compliance, such data must be shared (without the consent of the individual or family
members) with the relevant panel authorising the deprivation of liberty for the individual
concerned and with staff associated with the authorisation and judicial scrutiny process.
This too can be distressing.

103. If the submissions of the Attorney and the Secretary of State are correct, it also
follows that limited public funds and staff resources, including those needed to carry out
the clinical assessment by medical practitioners as required by article 5, are being
expended on authorising situations which do not, in fact, amount to a deprivation of
liberty for the purposes of article 5. This inevitably diverts scarce resources away from
carrying out assessments for individuals who clearly are subject to measures which
amount to a deprivation of liberty and who need to have their cases dealt with promptly
so that the measures imposed on them can be reviewed and perhaps improved.

(c) Consultation and reform proposals

104. In England and Wales, the issue of mental capacity and deprivation of liberty was
referred to the Law Commission (though, in light of the then recent decision in Cheshire
West, it was not asked to examine the meaning of the term “deprivation of liberty™). It
produced a final report in March 2017 entitled Mental Capacity and Deprivation of
Liberty (Law Com No 372). The Law Commission commented on the widespread reports
of backlogs, breaches of statutory timescales and increased workloads in this area:

“2.23 The official figures also show an increasing number of
DOLS referrals being left unassessed and statutory time-scales
being routinely breached; in England, only 43% of the 195,840
DOLS cases referred to local authorities for [assessment]
during 2015-16 were completed during the year, and of those
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only 29% were completed within the 21-day time limit set in
regulations.

2.24 Our impact assessment estimates that the cost of full
compliance with the DOLS regime following Cheshire West
would be £2.2 billion per year — approximately two per cent of
the entire budget of NHS England.”

105. Indeed, the Law Commission reported that, following Cheshire West, it was
common for the supervisory body to have failed to arrange the requisite assessments for
a standard authorisation within the maximum 14-day period even for urgent
authorisations.

106. The strain on resources was such that it was necessary to prioritise certain cases
over others, for example giving lower priority to “end of life care and intensive care
situations which may meet the acid test but where the safeguards will bring no benefit to
the person from the safeguards.” The Law Commission reported that, “in many cases, this
meant that the assessment process had not even started before the person had died, been
discharged, or moved out of the place in which they were deprived of liberty” (paras 4.18
and 4.19). This was of obvious concern because deprivation of liberty without lawful
authority violates article 5, thus leaving the individual potentially unlawfully deprived of
liberty and those responsible for care and treatment at risk of violating the applicable
regulatory standards and breaking the law.

107. Parliament’s Joint Committee on Human Rights (“JCHR”) considered the Law
Commission’s recommendations in a report entitled The Right to Freedom and Safety:
Reform of the Deprivation of Liberty Safeguards, 2018 HC 890, HL Paper 161 (“the
JCHR Report”). The JCHR received submissions from stakeholders and specialists in the
area, including two High Court judges of the Family Division (one of whom was retired)
who were critical of the decision in Cheshire West and suggested that it should be
revisited, from family members of those now found to be deprived of liberty despite their
living arrangements reflecting their wishes and feelings and from academics.

108. The JCHR Report acknowledged Baroness Hale’s “strong policy reasons for
adopting a wide definition of deprivation of liberty, based on the vulnerability of the
cohort of people who lack mental capacity and the need to ensure decisions are made in
their best interests”, but considered nevertheless that “this judgment has led to an
unsustainable situation and has captured many people within the definition who may
object to being categorised as deprived of their liberty” (para 35). It referred to this cohort
as including many people whose lives are enriched by the care and treatment provided to
them, who are happy and fulfilled in the place where they live, and do not object to the
restrictions that may be in place (paras 35, 38-39 and 41).
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109. In that sense, Cheshire West has been described as creating the “paradoxical
outcome” that a person who is positively happy with their living arrangements, and has
no desire to leave them, has ended up in a situation where they are characterised as being
deprived of liberty by the state (see Deprivation of Liberty in the Shadows of the
Institution by Dr Lucy Series, cited above, p 30). They face significant state intrusion into
their lives and those of their families, through the perceived need for mental capacity
assessments and deprivation of liberty review processes to authorise their deprivation of
liberty. This can lead to distress, the waste of precious time and unnecessary expense for
all involved. As the JCHR Report states at para 41:

“This has led to some families feeling distressed that their loved
ones are considered deprived of their liberty as a result of their
care plans, as well as leading to substantial resourcing issues.
This approach also sits at odds with the UNCRPD [the United
Nations Convention on the Rights of Persons with Disabilities],
which emphasises respecting the autonomy and wishes of those
with disabilities.”

110. Against this background, the JCHR Report emphasised the importance of
resources being directed as far as possible to the delivery of care rather than to legal and
bureaucratic processes.

111. It considered that an alternative approach to re-visiting the interpretation of
“confinement” would be to reconsider the meaning of valid consent (as part of the
subjective element of the test for deprivation of liberty). As it explained,

“‘valid consent’ could be construed more widely than the
current position, which would recognise that there are ways in
which an individual, whilst lacking mental capacity, may
nevertheless be capable of expressing consent to specific care
or treatment arrangements.” (para 44)

112. The JCHR Report recommended that Parliament should set out a statutory
definition of deprivation of liberty which clarifies the application of the acid test by
extending “safeguards only to those who truly need them, whilst respecting the right to
personal autonomy of those who are clearly content with their situation, even if they are
not capable of verbalising such consent” (see paras 1, 35 and 45). It considered that it was
possible to do so in a Convention-compliant way.

113. Some attempt was then made to introduce a new statutory definition, but this failed
because of concern about inconsistency with Cheshire West: see Notices of Amendments,

9 January 2019. The Law Commission’s recommendations for reform were adopted in
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the Mental Capacity (Amendment) Act 2019 (“the 2019 Act”) which inserted a new
schedule AA1 into the MCA 2005, introducing a new streamlined procedure for
authorising deprivation of liberty: “the Liberty Protection Safeguards”. However, the
Liberty Protection Safeguards have not yet been brought into force in England and Wales
and are currently the subject of review.

(d) Courts narrowing the application of the acid test

114. TItis also significant that since Cheshire West, the courts have sought to distinguish
it to avoid or narrow the effect of the acid test. For example, in R (Ferreira) v Inner South
London Senior Coroner [2017] EWCA Civ 31; [2018] QB 487 (“Ferreira”), the Court of
Appeal held that Cheshire West is not a test of universal application in the context of those
with impaired decision-making capacity. The case concerned an individual, M, with
severe mental-health impairment who was admitted to hospital suffering from breathing
difficulties which required intubation and sedation. Subsequently, she suffered a heart
attack and died in the intensive care unit of the hospital. The court held that it was not
bound by Cheshire West to apply the acid test to determine whether there had been state
detention requiring an inquest (which was not exactly the same concept as deprivation of
liberty) in her case. Applying Strasbourg jurisprudence, it held that the administration of
life-saving treatment which interfered with an individual’s liberty of movement would
not amount to a deprivation of liberty within the meaning of article 5, provided that their
condition was not the result of action wrongly inflicted by the state and the treatment
could properly be given to an individual of sound mind in that condition. M was
physically restricted in her movements by her physical infirmities and by the treatment
she received (which included sedation), but the cause of any loss of liberty was not any
restrictions imposed by the hospital amounting to detention but rather her own physical
condition.

115. Arden LJ further observed (paras 98-99):

“98 ... the two-part acid test formulated by Baroness Hale
DPSC in Cheshire West in my judgment was designed to apply
only where the second element—Ilack of freedom to leave—
was the consequence of state action, particularly state action
consisting of the continuous supervision and control
constituting the first element of the test.

99. In the case of a patient in intensive care, the true cause of
their not being free to leave is their underlying illness, which
was the reason why they were taken into intensive care. The
person may have been rendered unresponsive by reason of
treatment they have received, such as sedation, but, while that
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treatment is an immediate cause, it is not the real cause. The
real cause is their illness, a matter for which (in the absence of
special circumstances) the state is not responsible. It is quite
different in the case of living arrangements for a person of
unsound mind. If she is prevented from leaving her placement
it is because of steps taken to prevent her because of her mental
disorder. Cheshire West is a long way from this case on its facts
and that, in my judgment, indicates that it is distinguishable
from the situation of a patient in intensive care.”

116. Although Arden LJ’s attempt to distinguish Cheshire West in a case like that is
understandable, the suggestion that the element of state control provides a suitable point
of differentiation is not persuasive. Albeit the Strasbourg jurisprudence on article 5 makes
it clear that a state party to the Convention is only responsible for a deprivation of liberty
if there is a relevant element of state responsibility in relation to the situation, in the care
context it is relatively easy to identify factors giving rise to such responsibility, including
where public officials are on notice that an individual is subject to a deprivation of liberty
at the hands of a private party: see Re A [2010] EWHC 978 (Fam); [2010] 2 FLR 1363,
paras 95-96 (Munby LJ). In this court it is appropriate to engage in a more fundamental
and principled examination of the criteria for a deprivation of liberty under article 5.
Similar comments apply in relation to the observations by King LJ in In Re Briggs
(Incapacitated Person) [2017] EWCA Civ 1169; [2018] Fam 63, para 105, to the effect
that, in light of Ferreira, a patient kept in hospital and “being cared for in a minimally
conscious state” is not subjected to a deprivation of liberty. In our view, King LJ’s
conclusion is correct, but it turns on the fundamental question about how a case involving
an unconscious individual should be analysed: see paras 142—145 below.

117.  We note that there have also been first instance decisions in England and Wales in
which judges have sought to limit the application of Cheshire West by redefining the
objective element. These include three decisions of Mostyn J (Rochdale Metropolitan
Borough Council v KW [2014] EWCOP 45; [2015] 2 FCR 244; Bournemouth Borough
Council v PS[2015] EWCOP 39; (2015) 18 CCL Rep 486; A Hospital Trust v CD [2015]
EWCOP 74; (2015) 149 BMLR 137); a decision of Bodey J (W City Council v L [2015]
EWCOP 20; (2015) 18 CCL Rep 350); and a decision of Lieven J in Re SM (Deprivation
of Liberty; Severely Disabled Child) [2024] EWHC 493 (Fam); [2024] 2 FLR 896
(“SM”). Such efforts by experienced judges to distinguish a major decision of this court
provide evidence that the decision has not provided appropriate guidance and is impeding
the proper development of the law.
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8. The Strasbourg jurisprudence on article 5

(a) Introduction and overview of the applicable principles

118. Article 5 of the Convention is entitled, “Right to liberty and security”. In
proclaiming the “right to liberty”, article 5(1) “is contemplating individual liberty in its
classic sense, that is to say the physical liberty of the person. Its aim is to ensure that no
one should be dispossessed of this liberty in an arbitrary fashion ... it does not concern
mere restrictions upon liberty of movement”: Engel, para 58; Guzzardi, para 92; also see,
among many authorities, Stanev, para 115; Creanga v Romania (2013) 56 EHRR 11, GC
(“Creanga”), para 92; De Tommaso v Italy (2017) 65 EHRR 19, GC (“De Tommaso”),
para 80; llias and Ahmed v Hungary (2020) 71 EHRR 6, GC (“llias and Ahmed”), para
211. The starting point in assessing whether someone has been deprived of their liberty
within the meaning of article 5(1) is their “concrete situation”—sometimes referred to as
their “specific situation” or “specific situation in reality” (as in De Tommaso, para 80, and
llias and Ahmed, para 212, respectively)—and “account should be taken of a whole range
of factors such as the nature, duration, effects and manner of execution of the penalty or
measure in question”: Engel, para 59; Guzzardi, para 92; Stanev, para 115; De Tommaso,
para 80; Creanga, para 91; Illias and Ahmed, para 212. It is necessary to look beyond
appearances “and concentrate on the realities of the situation”: Creanga, para 91.

119. The difference between deprivation and restriction of liberty is one of degree or
intensity, and not one of nature or substance: Guzzardi, para 93; Stanev, para 115; De
Tommaso, para 80; Creanga, para 91; llias and Ahmed, para 212. Where there are a
number of restrictions involved in the treatment of an individual, it is necessary to
consider them “cumulatively and in combination™ to assess their overall effect on the
individual: Guzzardi, para 95; De Tommaso, para 80. The context in which the measure
is taken is an important factor in assessing how close the measure in question is to the
paradigm of deprivation of liberty, which is confinement in a prison cell: De Tommaso,
para 81. In Guzzardi the European court found, on balance, that there was a deprivation
of liberty in relation to a preventive measure involving confinement of a mafioso on a
tiny island, who was subject to strict and constant supervision, including an almost
complete impossibility for him to make social contacts. But in cases involving other forms
of preventive orders including special supervision, night curfews and so on, it has held
that there was no deprivation of liberty: De Tommaso, paras 84—89.

120. In Storck, para 74, the European court held that the notion of deprivation of liberty
in article 5(1) contains (i) an objective element, involving confinement in a particular
restricted space for a material period of time and (i1) an additional subjective element:
“Individuals can only be considered as being deprived of their liberty if, as an additional
subjective element, they have not validly consented to the confinement in question”. This
formula was repeated in Stanev, para 117.
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121. Factors relevant to the objective element include the possibilities available to the
individual to leave the restricted area, the degree of supervision and control over their
movements, the extent of isolation and the availability of social contacts: Guzzardi, para
95; HM v Switzerland (2004) 38 EHRR 17, para 45; HL, para 91; De Tommaso, para 88;
Storck, para 73.

122. As regards the subjective element, the European court has observed that the right
to liberty is too important in a democratic society for an individual “to lose the benefit of
Convention protection for the single reason that he may have given himself up to be taken
into detention”, especially when he is “legally incapable of consenting to, or disagreeing
with, the proposed action”: Stanev, para 119, referring to De Wilde v Belgium (No 1)
(1979-80) 1 EHRR 373, paras 64—65; HL, para 90; and Storck, para 75.

123.  On the other hand, the fact that an individual lacks legal capacity does not
necessarily mean that they are unable to understand and consent to their situation in a
manner that prevents it from becoming a deprivation of liberty: see, in particular,
Shtukaturov v Russia (2012) 54 EHRR 27 (“Shtukaturov”), para 108, and further
authorities discussed below. The degree of understanding an individual in fact has
regarding their circumstances, even though they lack legal capacity, is an important part
of their concrete situation.

124. In HM v Switzerland, the European court found that there was no deprivation of
liberty where the applicant, who suffered from mental health problems and lacked legal
capacity, was placed in a secure nursing home, where she said that she had no reason to
be unhappy, and, after her arrival there, agreed to stay (see para 150 below). This analysis
was endorsed in Stanev, para 131.

125. This is to be contrasted with the situation in Stanev itself. The applicant, who
suffered from mental impairment and lacked legal capacity, was placed in a secure care
home with the consent of his guardian. Despite his mental impairment, “he was well
aware of his situation” (para 130). He made it clear in various ways, such as by failing to
return from leave of absence, by expressing to psychiatrists his desire to leave the care
home and by making applications to have his legal capacity restored, that he objected to
being kept at the home (ibid). In light of the objective conditions in which he was kept at
the home and his “lack of consent”, the court found that there was a deprivation of liberty:
para 132.

126. The form of consent which is relevant to the subjective element of an assessment
whether a deprivation of liberty under article 5(1) has occurred, as discussed in HM v
Switzerland and Stanev, is different from that which is relevant in applying the distinct
substantive doctrine that an individual with knowledge of their rights under the
Convention (including their rights under article 5) is capable of waiving those rights by
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consenting to the treatment in question. The consent required for a waiver of rights has to
be free and fully informed: see, eg, Natsviishvili v Georgia (2014) 37 BHRC 593, paras
90-97. Also, application of the doctrine of waiver would ordinarily require the individual
concerned to have legal capacity to make that decision.

127. The European court acknowledges that the process of distinguishing between a
deprivation of liberty and a mere restriction on liberty of movement can sometimes be
“no easy task”, particularly in borderline or marginal cases: Guzzardi, para 93; Stanev,
para 115; llias and Ahmed, para 211 (a case concerned with measures confining asylum
seekers in a transit zone located on the national border between Hungary and Serbia while
relevant checks were carried out, which were held not to constitute a deprivation of
liberty). In Ilias and Ahmed the European court said that “its approach should be practical
and realistic, having regard to the present-day conditions and challenges” and should take
account of states’ rights to control their borders: para 213. In our view, the same practical
and realistic approach is required in the present context, and the assessment should take
account of the rights of the individuals affected to have their own views respected and
recognised so far as possible, as we explain below.

128. In Creanga, in which a deprivation of liberty was found in relation to an individual
questioned at a police station but not subject to formal arrest, the European court
explained that, in relation to individuals attending police stations, “the purpose of
measures by the authorities depriving applicants of their liberty no longer appears
decisive for the Court’s assessment of whether there has in fact been a deprivation of
liberty” (para 93). The court explained that this reflected an evolution in the caselaw in
this context. In one of the previous cases referred to, and not followed, the Commission
had attached decisive weight to the fact that an applicant had never intended to leave the
courtroom where he was taking part in a hearing (EG v Austria (Application No 22715/93)
(unreported), decision of 15 May 1996). Although the context in which the Revised Code
will operate is materially different, it is not a sufficient answer to the claim that it
encourages the imposition of measures amounting to deprivation of liberty within the
meaning of article 5 to say that detention of individuals in care settings is for their own
good (eg to prevent them from leaving a care home for their own safety), nor that they
may initially have accepted the confinement: see also Stanev, para 119 (there is no loss
of Convention protection under article 5 “for the single reason that [the applicant] may
have given himself up to be taken into detention™); llias and Ahmed, para 221; and Storck,
para 75. Even measures intended for the protection of or taken in the interest of the person
concerned may be capable of being regarded as a deprivation of liberty: Khlaifia v Italy
(Application No 16483/12) (unreported), judgment of 15 December 2016, GC, para 71.
Thus, for example, it is accepted that enforced admission of an individual to hospital
under the Mental Health Act 1983 for the purposes of in-hospital medical assessment can
constitute a deprivation of liberty: MH v United Kingdom (2014) 58 EHRR 35; see also
M v Ukraine [2013] MHLR 255, para 54 (where compulsory hospitalisation for treatment
in a mental health facility amounted to deprivation of liberty within article 5).
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129. However, in situations which are different and far removed from the sort of case
in contemplation in Creanga, para 93 (in which the analogy to the paradigm of detention
in a prison cell is close), the fact that the individual has chosen or has willingly accepted
the measures in question is a relevant factor to be taken into account in determining
whether they constitute a deprivation of liberty: see llias and Ahmed, paras 220-223,
discussed at paras 133—137 below.

130. The general jurisprudence of the European court makes it clear that the statement
in Creanga, para 93, has to be read with reference to the particular context described in
that paragraph (presence at a police station for questioning) and that in other, more
marginal situations, the purpose for which a measure has been taken is a factor to be taken
into account. When assessing whether there is a deprivation of liberty, the required focus
on the “concrete situation” of the individual and “the realities of the situation”, taking
account of the type of measure in question, means that it is in fact relevant to have regard
to the purpose of the measure, even though this is not decisive by itself: see, eg, Munjaz
v United Kingdom [2012] MHLR 351 (“Munjaz’). In Munjaz, having regard to the general
guidance referred to above, periods of preventive seclusion for safety reasons of a patient
detained at the secure psychiatric hospital at Ashworth were held not to amount to a
deprivation of liberty. The purpose of the seclusion measure was treated as a significant
factor: para 70 (“it is clear that seclusion, though coercive, was not imposed on the
applicant as a punishment ... the aim of seclusion at the hospital is to contain severely
disturbed behaviour which is likely to cause harm to others™). Indeed, it is difficult to see
how, in more marginal or borderline cases, the purpose of the measure could fail to be a
potentially relevant factor, albeit not decisive in itself. If a restrictive measure is imposed
with the aim of punishment or coercion against someone’s will, it will more closely
approximate to the paradigm of imprisonment in a prison cell. Conversely, if it is imposed
for different (eg protective) reasons, the further it may be from that paradigm.

131.  Thus, in Austin, in which a police measure to “kettle” protesters in what had
become a violent demonstration was held not to amount to a deprivation of liberty, the
European court had regard to the purpose of the measure, to protect the public, when
making its assessment. At para 58, the court noted the general point that “an underlying
public interest motive, for example to protect the community against a perceived threat
emanating from an individual, has no bearing on the question whether that person has
been deprived of his liberty”, although it might be relevant to justification under one of
the subparagraphs of article 5(1), and said “[t]he same is true where the object is to
protect, treat or care in some way for the person taken into confinement, unless that person
has validly consented to what would otherwise be a deprivation of liberty”. But this has
to be read in context as meaning that an underlying public interest motive is not of itself
a sufficient answer, because the court went on to say (para 59) that the requirement to
take account of the “type” and “manner of implementation” of the measure “enables it to
have regard to the specific context and circumstances surrounding types of restriction
other than the paradigm of confinement in a cell”’; and this led it to say that the restrictions
on movement involved in the “kettling” measure in the case, “so long as they are rendered

unavoidable as a result of circumstances beyond the control of the authorities and are
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necessary to avert a real risk of serious injury or damage, and are kept to the minimum
required for that purpose”, did not constitute a deprivation of liberty. The specific context
in which the kettling technique was deployed had to be taken into account, as well as “the
responsibilities of the police to fulfil their duties of maintaining order and protecting the
public”: para 60. The purpose of the measure was, therefore, a significant factor in leading
to the court’s conclusion that there was no deprivation of liberty: “the measure was
imposed to isolate and contain a large crowd, in volatile and dangerous conditions” and
the police acted “to avert a real risk of serious injury or damage”: para 66. The police kept
the position under review, which meant that the continuation of the measure was
throughout directed to that purpose: para 67.

132. Similarly, there is no deprivation of liberty for the purposes of article 5(1) where
a passenger is stopped by border officials when entering a country at an airport in order
to check their status, provided the element of restriction of movement has not exceeded
the time strictly necessary to comply with the relevant formalities normally associated
with airport travel: Gahramanov v Azerbaijan (Application No 26291/06) (unreported),
decision of 15 October 2013, para 41; OM and DS v Ukraine (Application No 18603/12)
(unreported), judgment of 15 September 2022, paras 113-120; cf Kasparov v Russia
(2018) 66 EHRR 21, where a deprivation of liberty was found when the restrictive
measures at the border went far beyond the time strictly necessary for such formalities.

133. In llias and Ahmed the European court summarised the effect of these cases as
follows (para 217):

“In determining the distinction between a restriction on liberty
of movement and deprivation of liberty in the context of
confinement of foreigners in airport transit zones and reception
centres for the identification and registration of migrants, the
factors taken into consideration by the Court may be
summarised as follows: (i) the applicants’ individual situation
and their choices, (i1) the applicable legal regime of the
respective country and its purpose, (iii) the relevant duration,
especially in the light of the purpose and the procedural
protection enjoyed by applicants pending the events, and (iv)
the nature and degree of the actual restrictions imposed on or
experienced by the applicants.”

(This guidance has been reiterated in other authorities, including ZA4 v Russia (2020) 70
EHRR 24, GC, para 138, and RR v Hungary (Application No 36037/17) (unreported),
judgment of 2 March 2021, para 74.)
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134. Accordingly, in the marginal cases which arise in that area, to determine whether
such confinement amounts to a deprivation of liberty or a restriction on liberty of
movement, it is again the case that relevant factors include the purpose of the application
of the measures in question (that is, in that context, the purpose of the legal regime which
is applied to the applicants and whether the duration of confinement corresponds to that
purpose). The European court in llias and Ahmed considered that such factors were
relevant, mutatis mutandis, in the somewhat different case before it (confinement at a
national border for asylum checks): para 218. This indicates that they are capable of
providing guidance in other marginal situations as well. The European court reviewed the
duration of the restrictions to ensure that it corresponded with the implementation of the
public policy purpose for which they were imposed: para 233. It held that, albeit involving
a significant restriction on the freedom of movement of the asylum seeker applicants, the
restrictions did not limit their physical liberty unnecessarily or to an extent or in a manner
unconnected to the examination of their asylum claims so that there was no deprivation
of liberty in the circumstances of that case.

135. Where an individual lacks full mental awareness (in a factual sense) in relation to
their circumstances, so that they cannot be regarded as someone with full ability to decide
how they wish to be treated for all purposes, they may nonetheless be sufficiently aware
of the circumstances in which they are maintained in confinement as to be able to register
whether they are happy or unhappy with those circumstances and to enter protests against
their treatment if they are unhappy with them. As the authorities discussed below make
clear, for such individuals this is the dividing line between cases in which they consent to
their confinement and those in which they do not, for the purposes of an assessment of
whether there is a deprivation of liberty under article 5. It is an important line in
Convention terms, since choices made by individuals with impaired understanding should
be respected where possible, as an aspect of respecting their dignity as human beings.
Whether someone experiences the situation in which they are being kept and cared for as
amounting to detention contrary to their wishes or as constituting a broadly supportive
home environment where they are content to live their life is a basic aspect of human
experience, and there is accordingly no good reason to disregard or discount the
individual’s own evaluation of their position. They may have impaired understanding of
many things and may lack capacity in a full legal sense, but they may nevertheless have
a fundamental understanding of whether they are broadly happy or unhappy about
something so basic, and their understanding of and choices regarding that should be
accorded respect.

136. This approach also accords with the guidance provided by the European court’s
jurisprudence in the marginal cases concerned with confinement when crossing national
borders, referred to above. The assessment whether such confinement constitutes a
deprivation of liberty takes into account:

(1)  Other relevant rights in play in the context in question: Ilias and Ahmed,
para 213, referring to the rights of state parties (para 127 above). In our view, this
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is a still more significant factor when it is the rights of the individual him- or herself
which should be taken into account.

(194

(1))  The applicant’s “individual situation and their choices”: ibid, para 217 (para
133 above). In our view, this is a still more significant factor when it is the
individual’s own choices about such fundamental matters as where and how they
should live, as expressed or indicated by them, which are in issue.

(iii) The duration of the measure, in light of its purpose and the procedural
protections enjoyed by the individual: ibid. In our view, in the present context,
whilst the duration of the measures in question will often be long, it is significant
that they are specifically taken in the individual’s own interests, to care for them
and to keep them well and safe (consistently with safeguarding others against harm
they might cause, if that is an issue), which again is a factor of greater weight than
was the position in llias and Ahmed and such border-control cases. Also, it is
important to recognise that individuals in care enjoy a range of personal protections
under the regimes applicable to them, including rights to independent external
reviews and audits by qualified professionals (see para 10 above) and to express
their own views and preferences and have them taken into account. This helps
ensure that the measure is applied only for as long as necessary.

(iv)  The nature and degree of the actual restrictions imposed on or experienced
by the individual: ibid. In many cases of those in care, the restrictions imposed
may be fairly limited (eg locking the doors of a care home to stop individuals who
are not capable of looking after themselves from wandering into the streets), may
allow for social contacts to be maintained, and in all cases are required to be in line
with the purpose referred to in subpara (ii1) above. Where restrictions become
progressively more intrusive, it will be relevant to consider whether they are
imposed in response to an increase in the need in a particular case to protect the
individual and/or the interests of others. As Illias and Ahmed, para 217, makes
clear, the subjective experience of the individual affected is relevant. If they do not
experience a restriction as a major intrusion in their life, that tends to indicate a
classification as a restriction on liberty of movement rather than as a deprivation
of liberty.

In relation to factor (ii) above, in its assessment in the particular circumstances in

llias and Ahmed the European court treated the choice of the applicants to enter the
territory of Hungary, as an expression of their own free will, as a significant factor to be
taken into account: paras 220-223. At para 221, the court distinguished the specific type
of situation addressed in Creanga, para 93 (para 128 above), where it had said that
detention might involve a deprivation of liberty even though the individual agreed to it,
on the ground that this concerned “‘situations where the law provided for deprivation of
liberty or situations where the applicants had complied with an obligation, such as, among
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others, to enter a prison or a police station or submit to house arrest” and the situation in
llias and Ahmed where the starting point for analysis was “entirely different”. In our view,
the concrete or specific situation of individuals in care is also very different from the type
of case referred to in Creanga, so the starting point for analysis of whether there is a
deprivation of liberty is also very different.

138. In Fernandes de Oliveira v Portugal (2019) 69 EHRR 8 (“Oliveira), GC, a case
concerning the obligations of a secure mental health hospital arising under article 2 of the
Convention (right to life) to take protective measures in relation to a patient with suicidal
tendencies, the European court affirmed that “the very essence of the Convention is
respect for human dignity and human freedom™: para 112. It referred in that regard to, in
particular, the Convention rights in article 3 (prohibition of inhuman or degrading
treatment), article 5 and article 8 (right to respect for private life). This meant that the
hospital authorities had to discharge their duties “in a manner compatible with the rights
and freedoms of the individual concerned and in such a way as to diminish the
opportunities for self-harm, without infringing personal autonomy”: ibid. The judgment
in Oliveira was reviewed in detail by this court in R (Maguire) v Blackpool and Fylde
Senior Coroner [2023] UKSC 20; [2025] AC 63, paras 52-59. At para 59 its effect was
summarised as follows: “A theme which emerges in the Oliveira judgment is that in
assessing the application of the [hospital authorities’ duties under article 2 in relation to
a vulnerable person] it is relevant to take into account the wider interests of the vulnerable
person who is said to be at risk, in terms of promoting their autonomy, integration into
society and relationships of trust with those caring for them: paras 112-113, 121-122,
125 and 130-132”. This approach underlines the importance of according respect to the
views of vulnerable individuals about how they should be treated when analysing the
application of article 5, as set out above.

139. The basic and fundamental nature of the issue of whether someone is happy or
unhappy about their care and living arrangements means that it is precisely the sort of
matter about which the individual concerned is likely to have views which are meaningful,
and which should be sought and should carry weight, even if the individual is mentally
incapacitated in other respects. We do not consider that there is any sound reason to
discount their expressions of view in that regard when assessing whether there is a
deprivation of liberty under article 5, particularly when it is borne in mind that negative
consequences for them may follow from such an assessment. In Stanev, at para 153, in
the context of assessing whether a deprivation of liberty could be justified under one of
the sub-paragraphs of article 5(1), the European court stated that “the objective need for
accommodation and social assistance must not automatically lead to the imposition of
measures involving deprivation of liberty. The Court considers that any protective
measures should reflect as far as possible the wishes of persons capable of expressing
their will”. In our view, that approach accords with what was said in Oliveira and has
general application, so that it is relevant to the assessment of whether there is a deprivation
of liberty in the first place. The subjective element in that assessment, as set out in Storck,
para 74, and Stanev, para 117 (para 120 above), should give effect to this principle of
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140. There will be many cases where it is implausible to conclude that someone with
impaired understanding cannot subjectively appreciate to a sufficient degree whether they
are happy or unhappy about such a basic feature of their life as the circumstances in which
they are living. It will also have the consequence that they will have to be subjected to
periodic assessments by psychiatrists and other care professionals to determine whether
those professionals, rather than the individual concerned, think that what they themselves
might regard as their home is the right place for them to be. This process of assessment is
likely to be intrusive and potentially upsetting for the individual, constituting an
interference with their right to respect for their private life and (in some cases) for their
right to respect for their family life or their home within the meaning of article 8(1): see,
eg, K Reid et al, A Practitioner’s Guide to the European Convention on Human Rights,
7t ed (2023), para 46009 (“Forcible examination for psychiatric purposes constitutes an
interference with private life within the scope of article 8, even though it is done in order
to protect the individual’s own health). It is also liable to leave the individual feeling
disempowered and possibly disrespected by those around them, which may disrupt the
stability and supportive nature of the relationship their carers have with them, thereby
undermining rather than enhancing their quality of life. Of course, sometimes such
professional assessments may need to take place in order to protect an individual’s rights
under article 8 and other provisions of the Convention, including articles 2 and 3; but that
is not a reason to jump to the conclusion that other aspects of their rights under article 8
(regarding minimisation of interference by state officials and others and according respect
to their own choices and preferences) have no bearing on the application of other
Convention rights, including in assessing whether they are subject to a deprivation of
liberty under article 5.

141. At this point in the analysis, another important feature of the context deserves
emphasis. The due protection of an individual’s interests does not require that an extended
interpretation be given to the concept of deprivation of liberty under article 5, contrary to
the opinion of Baroness Hale in Cheshire West at para 57. She said that there was a policy
reason to adopt an extensive view of deprivation of liberty under article 5 because, having
regard to the extreme vulnerability of people like P, MIG and MEG, it was necessary to
“err on the side of caution” in deciding what constitutes a deprivation of liberty in cases
like theirs, since “[t]hey need a periodic independent check on whether the arrangements
made for them are in their best interests”. But an individual in care has other relevant
Convention rights, including most prominently those under articles 2, 3 and 8, which
mean that they cannot be left unprotected and without appropriate review of their interests
on a continuing basis. In our view, in light of these other protections, the policy reason
given by Baroness Hale is overstated. Their interests and rights under those provisions
may be capable of being protected effectively in less intrusive ways than under article 5.
In any event, that policy reason does not justify the approach Baroness Hale adopted to
the assessment of whether a deprivation of liberty exists.

142. We should also mention two particular kinds of case which are relevant to this
discussion. First, at the extreme end of the spectrum of people in care, an individual may

be catatonic, eg due to severe dementia or in the aftermath of suffering a stroke or
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traumatic head injury, and unable to express any view at all about what should happen to
them, whether verbally or by physical manifestations of contentment or discontent. Where
an individual is in such a state, they do not have control over their body such as would
give the concept of deprivation of liberty under article 5(1), which refers to “the physical
liberty of the person”, any sensible meaning in their case. Their “concrete” or “specific”
situation is such that, by virtue of their physical condition, they do not have any possibility
of exercising physical control over their body, either by means of engaging their own
motor skills or by being able to request others to help them to move. Hence, they do not
have any bodily, physical liberty to exercise, irrespective of the circumstances in which
they are being cared for. Also, since there is no possibility of anyone contradicting their
will in that regard, it cannot sensibly be said that anyone is subjecting them to treatment
which constitutes a “deprivation” in relation to their physical or bodily liberty. For both
reasons, the situation of such an individual is far removed from the paradigm of
imprisonment in a prison cell. The concept of “deprivation of liberty” is inapt and
inapplicable. In terms of the Storck criteria and the guidance in Ilias and Ahmed, para
217, there is no objective element of deprivation and also no subjective element of an
appreciation of being subjected to a deprivation.

143. Second, what is the position where an individual is temporarily unconscious (or
unable to form coherent thoughts) because of their physical condition as a result of injury
or disease or because they have been given drugs in the course of being provided with
medical treatment? In our view, in such a case it is relevant to take into account the
individual’s potential to regain consciousness by recovering or if treatment is withdrawn,
judged realistically, and to make an assessment in the light of that. It is clearly appropriate
to say that an individual may continue to suffer a deprivation of liberty while they are
asleep, eg someone serving a term of imprisonment or who has been compulsorily
admitted to and detained in hospital under mental health legislation. Similarly, such an
individual continues to suffer a deprivation of liberty while in custody even though they
are temporarily unconscious through injury or illness or as a result of medical treatment
administered to them.

144. In such cases an objective element of deprivation of liberty is present, in that when
they regain consciousness they will be prevented from leaving. The requisite subjective
element is also present, where the context is such that they clearly do not, or would not
(when they regain consciousness), consent to the background circumstances of their
confinement: see HL, discussed at paras 152-156 below, and Storck, paras 7677,
discussed at paras 157—-158 below. The analogy with the paradigm of imprisonment in a
prison cell is then clearly very close. In that regard, it would clearly be a relevant factor
if an individual was medicated to put them in a state of unconsciousness, or near
unconsciousness, for the purpose of keeping them compliant, in order to obviate the need
to apply other forms of restraint to which they would be likely to object.

145. But the closeness of that analogy varies greatly with context and the concrete
situation of the individual. The purpose of holding them in one place and (if necessary)
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preventing them leaving if they regain consciousness may be important in making the
assessment whether there is a deprivation of liberty. In ordinary circumstances, an
individual in hospital to receive treatment (and who, for their own protection, would be
prevented from leaving while, say, confused and unable to think because of medication)
would not be regarded as suffering a deprivation of liberty within the meaning of article
5. Ordinary expectations and the ordinary conduct of life play a significant role in the
assessment whether there is a deprivation of liberty: see, eg, Austin, para 59 (referring to
temporary restrictions on freedom of movement in certain contexts, such as travel by
public transport and crowd control, the court said that it “does not consider that such
commonly occurring restrictions on movement, so long as they are rendered unavoidable
as a result of circumstances beyond the control of the authorities and are necessary to
avert a real risk of serious injury or damage, and are kept to the minimum required for
that purpose, can properly be described as ‘deprivations of liberty’ within the meaning of
article 5(1)”). The presumption is that a person who is unconscious and kept in care to
have medical treatment administered does not suffer a deprivation of liberty, unless there
is evidence that they are in fact in detention or there is an established pattern of behaviour
to show that they clearly do (or would) object to being cared for in this way.

146. Also, as the European court observed in Firat v Turkey (Application No 34010/06)
(unreported), judgment of 10 September 2013, para 35, “[a]ccording to the Court’s
established case-law, coercion is a crucial element in its examination of whether or not
someone has been deprived of his or her liberty with the meaning of article 5(1)”. In light
of Creanga, para 93, this perhaps overstates the position to a degree, but it serves as a
reminder that the focus should be on the closeness of the situation to the paradigm case
of detention in a prison cell. In the two kinds of case to which we have referred in paras
142—143 above, there is no element of coercion, since the individual’s will is not being
overridden. By contrast, in HL there was an element of coercion, as we explain below.
That is also true of the other cases where a deprivation of liberty has been found by the
European court.

147. Although Firat v Turkey provides guidance which is of assistance in the present
context, we should say that we did not find another authority relied upon by Mr
McGleenan KC for the Attorney to be helpful: Rooman v Belgium [2020] MHLR 1, GC.
In the context of a discussion about whether treatment of prisoners violated their rights
under article 3 of the Convention, the European court observed (para 141) that a relevant
factor is whether the purpose of the treatment in question is to humiliate or debase, but
the absence of such a purpose does not conclusively rule out a violation of article 3. Then
it said (para 142) “Measures depriving persons of their liberty inevitably involve an
element of suffering and humiliation”.

148. Mr McGleenan sought to turn this observation into a positive test for what
treatment will count as a deprivation of liberty, and submitted that confinement for their
own benefit of individuals who cannot look after themselves does not involve an element
of suffering or humiliation. But in our view in para 143 the European court was simply
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amplifying the view it had expressed in para 142, to explain why the very fact of
deprivation of liberty may be relevant to an assessment of whether there is a violation of
article 3. It was not seeking to limit or qualify its existing caselaw on article 5. We agree
that it might be difficult to say that some situations involving confinement of
incapacitated individuals for their own protection involve suffering or humiliation, but
that does not necessarily prevent them from constituting a deprivation of liberty within
the meaning of article 5 according to the caselaw dealing with that provision.

(b) Review of the caselaw on deprivation of liberty in circumstances of mental impairment

149. The analysis above, based on Grand Chamber decisions, is supported by Nielsen v
Denmark (1989) 11 EHRR 175 (“Nielsen”). In that case the applicant, a 12-year-old boy,
was placed, at his mother’s request, in the secure psychiatric ward of a hospital for five-
and-a-half months. It was held that there was no deprivation of liberty under article 5. The
European court emphasised (para 70) that he needed medical treatment and that the
treatment administered was for a therapeutic (“curative’) purpose, and the period of time
involved was consistent with this purpose. Further, the restrictions on his freedom of
movement and contacts with the outside world “were not much different from restrictions
which might be imposed on a child in an ordinary hospital: it is true that the door of the
ward, like all children’s wards in the hospital, was locked, but this was to prevent the
children exposing themselves to danger or running around and disturbing other patients”.
The applicant was allowed to leave the ward with permission or under supervision for
various activities and could visit his parents and friends; and “in general, conditions in
the ward were said to be ‘as similar as possible to a real home’”. The intervention of the
police when he ran away, “which would have been appropriate for the return of any
runaway child of that age even to parental custody”, did not alter the characterisation of
his situation.

150. Nielsen was cited with approval and followed in HM v Switzerland, paras 40—49.
That case concerned an elderly woman subject to a guardianship arrangement, who was
unable to care for herself. An order was made to place HM in a care home, despite an
initial objection by her (para 17), in view of the need to provide her with care in her own
interests because she was suffering from serious neglect (paras 44 and 46). She had
freedom of movement and was able to maintain social contacts (para 45). After the
placement took effect, the applicant broadly accepted it in that she did not clearly reject
it (paras 21 and 46), and, subjectively, she “hardly felt the deprivation of liberty” or “the
effects of her stay” in the home (paras 24 and 46). The European court held that there was
no deprivation of liberty within the meaning of article 5(1), either in relation to the initial
period of the placement or later, when the applicant agreed to stay at the care home.

151. The discussion above assists us to analyse the series of Strasbourg cases which
were particularly relied upon by the parties to this reference. The principle which emerges
from the authorities is as follows. An individual without legal capacity, but who is
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conscious of their environment and has a basic understanding of their living
circumstances in a secure care environment, so that they can in some suitable way express
their view about their situation, who manifests their acceptance of that situation, should
have their opinion respected when an assessment is made whether they are suffering a
deprivation of liberty under article 5. Their subjective attitude, as so expressed, carries
significant, indeed usually decisive weight, according to the criteria set out in Storck.
Conversely, if such a person manifests a view that they do not accept that situation, that
opinion should also be respected and will usually lead to the conclusion (if the objective
circumstances indicate that they are detained) that they are subject to a deprivation of
liberty.

152.  HL concerned an autistic adult who was unable to consent or object to medical
treatment, who in July 1997 was confined in a secure psychiatric hospital after becoming
agitated and engaging in violent behaviour and self-harm. The applicant “was compliant
and never attempted, or expressed the wish, to leave” (para 90). Accordingly, at the
commencement of his confinement it was unnecessary for him to be compulsorily
detained under the Mental Health Act 1983. In fact, initially his compliance was secured
by his being sedated: paras 11-12 and 46. He was also maintained in a tractable state
while in hospital by regular sedation: para 46. He was kept in the hospital as an informal
(or voluntary) patient, although it was recognised throughout that if necessary he would
immediately be detained under the Act (and indeed he was so detained in October 1997
when it appeared that, by reason of a court decision in his case, he might otherwise have
to be released): paras 12, 17, 46 and 91. In September 1997 the applicant, represented by
a family member, launched proceedings for judicial review of the decision to admit him,
for habeas corpus and claiming damages for false imprisonment and assault. He was
eventually released back into the care of his usual carers in December 1997. In due course
the House of Lords held that he had not been unlawfully detained but was lawfully
admitted to the secure hospital as an informal patient on the basis of the common law
doctrine of necessity.

153. The applicant made an application to the European court complaining that, among
other things, his rights under article 5(1) had been violated. In the relevant part of its
judgment the court found that he had suffered a deprivation of liberty. The judgment
preceded Storck and did not follow precisely the same analytical framework as was laid
down in that case. However, the court emphasised the objective features of the applicant’s
case, which involved particularly strict measures of confinement and denial of access to
the applicant’s carers in the period between July and October 1997, when the applicant
was compulsorily detained (para 91).

154. This way of addressing the issue is significant: the court treated it as axiomatic that
compulsory detention would constitute a deprivation of liberty (ie in line with the
approach in MH v United Kingdom, para 128 above), and then it was a matter of
evaluation (of his “specific situation” taking account of the “whole range of factors ...
such as the type, duration, effects and manner of implementation”) whether the
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“informal” detention until October 1997 was more akin to compulsory detention or to
voluntary detention. Since the power of compulsory detention was kept in mind by the
authorities throughout as an option to be used immediately if HL ever showed signs of
wanting to leave it is unsurprising that the court regarded compulsory detention as the
relevant analogy, rather than voluntary acceptance of his situation: see also M v Ukraine,
paras 71-74 (discussed at paras 168—169 below). In psychiatric practice an effort is
usually made to persuade someone who needs intensive treatment to enter hospital
voluntarily, in order to avoid stigmatisation and to foster good relations between them
and those treating them with a view to improving therapeutic outcomes; but the debate
with the individual to try to persuade them to do this typically occurs against a
background, understood by both sides, that compulsory powers will be used immediately
if needed. In HL this was part of the case presented by the applicant: para 86 (referring to
“psychological detention” and “potential detention (perceived threat of restraint)”); also,
his compliance was secured by his being sedated for much of the time.

155. Since that was the situation, it is again unsurprising that the court in AL should
apply the formula that the right to liberty is too important “for a person to lose the benefit
of Convention protection for the single reason that he may have given himself up to be
taken into detention, especially when it is not disputed that that person is legally incapable
of consenting to, or disagreeing with, the proposed action”: para 90 (and see para 122
above). The reference to “legally incapable” here is not to an absence of capacity in
domestic law, which was not a concept on which the judgment focused, but to capacity
as recognised for the purposes of application of the legal regime in the Convention, which
essentially means the capability of the individual de facto to agree or object himself.

156. At para 93 of HL, the court also distinguished HM v Switzerland (on the basis of a
combination of elements that (a) the applicant in that case had sufficiently expressed
consent to her treatment and (b) the regime had been entirely different, in that the care
home had been an open institution which allowed freedom of movement and encouraged
contacts with the outside world) and Nielsen (on the basis that the applicant had been a
minor committed to an institution by his mother in the exercise of her parental rights, who
could have removed him at any time in exercise of those rights: that is to say, her decision
amounted to valid consent to his treatment). By contrast, the hospital in HL had to rely on
state legal powers to justify the applicant’s detention: ibid.

157. 1In Storck the European court held there was a deprivation of liberty where the
applicant was held in the locked ward of a psychiatric clinic and forcibly medicated. She
had neither expressly nor implicitly consented to her stay there: para 72. She attempted
to escape but was fettered to prevent this, and on another occasion was returned to the
clinic by the police; she was also not able to maintain regular social contacts with the
outside world, and these features satisfied the objective element of deprivation of liberty:
para 73. The “key factor” in the case was that the applicant had tried to flee on several
occasions: para 76. Therefore, even if it was presumed that she had “capacity to consent”,
she had not agreed to her stay in the clinic: ibid. It appears from para 75 that the court
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was using this term in the sense of both legal and factual capacity to consent, since it
referred to the fact that the applicant had attained majority at the time of her initial
admission to the clinic and had not been placed under guardianship. Although she had
initially presented herself to the clinic, accompanied by her father (who wished to have
her detained there), that was not enough on its own to show that she consented to her
treatment, because the right to liberty was too important and an individual should not lose
the benefit of protection under article 5(1) “for the single reason that they may have given
themselves up to be taken into detention” (para 75).

158. At para 76 of Storck the European court also said: “In the alternative, assuming
that the applicant had no longer been capable of consenting following her treatment with
strong medicaments, she could, in any event, not be considered as having validly agreed
to her stay in the clinic”. That is to say, she had sufficiently manifested her objection to
her situation by attempting to flee, so her temporary inability to manifest objections after
her treatment with drugs could not be regarded as significant: see para 145 above. This
finding was confirmed (para 77) by reference to HL. The finding of a deprivation of
liberty in Storck was a fortiori (para 77), because in HL there had been no attempt to leave
the hospital. Also, in para 77 the court distinguished HM v Switzerland, because in that
case the applicant, “who had been legally capable of expressing a view, had been
undecided as to whether or not she wanted to stay in the [care] home”, so that the
conclusion could be drawn that she did not object. The court referred to the applicant’s
legal capability notwithstanding that she was subject to a guardianship arrangement.
Accordingly, as in HL the reference is to legal capability in the sense of mental capability
recognised under the Convention, which focuses on the individual’s de facto ability to
express their own view.

159. In Shtukaturov the applicant had a history of mental illness, including
schizophrenia, with periods of in-patient psychiatric treatment. His mother applied to the
court for a guardian to be appointed, and this was done without notice to the applicant,
with his mother assuming that role. On 2 November 2005 the applicant sought the
assistance of a lawyer to lodge an application to have his legal capacity restored.
However, on 4 November his mother, as guardian, had him confined in a psychiatric
hospital, with the applicant claiming that this was against his will. The hospital treated
his confinement as voluntary, since his mother had legal power to consent to it on his
behalf. The applicant’s lawyer made claims on his behalf to restore his legal capacity and
have him released, even though he was refused access to his client. The lawyer made an
application to the European court and sought an interim measure to have him released,
which eventually happened. After that, the court proceeded to examine the merits of the
applicant’s case under a number of provisions of the Convention.

160. The court held that there had been a deprivation of liberty under article 5(1). The
objective element of the test for deprivation of liberty was clearly made out (the applicant
was confined for several months, not free to leave and his contacts with the outside world
were seriously restricted). As regards the subjective element, the respondent government
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maintained that the applicant’s detention had been voluntary, because his legal guardian
had consented to it, whereas the applicant “referred to his own perception of the situation”
(para 107). The court recognised that the applicant lacked de jure capacity to decide for
himself, but found that he was de facto able to understand his situation, as his own
behaviour showed, and judged by reference to that he had not validly consented to his
confinement and there had been a deprivation of liberty: paras 108—109.

161. In Stanev, the applicant was diagnosed with schizophrenia in 1975. In 2000 a social
worker was appointed as his guardian, who arranged for him to live in a secure care home
where he was subject to confinement and a range of restrictions. The European court
referred (para 118) to examples of situations in which a deprivation of liberty had been
found: Shtukaturov, Storck and HL. It described the last case as one “where the applicant
was an adult incapable of giving his consent to admission to a psychiatric institution
which, nonetheless, he had never attempted to leave”. This simple description slightly
obscures the reasoning in the case, but the court did not suggest in Stanev that it was
seeking to re-analyse the reasoning in HL. As explained above (paras 152—-156), there
were particular reasons why the applicant in HL was regarded as incapable of giving his
consent to his confinement. As appears from the reasoning in Stanev itself and from later
cases which refer to it, discussed below, the court was not seeking to establish a principle
that an individual who is in some way incapacitated and is confined in a care setting which
they do not attempt to leave must always be regarded as being subjected to a deprivation
of liberty within the meaning of article 5(1). The position is far more nuanced than that.

162. In Stanev the applicant was not consulted about being placed in the care home,
“even though he could have expressed a valid opinion” (para 122). This was a reference
to his factual ability to express a view, rather than to his having legal capacity to do so
(his legal capacity had been removed because of the guardianship arrangement). The court
also distinguished Nielsen, on the basis that it was a case where the mother had committed
her son to a secure care institution, who was a minor “who was not capable of expressing
a valid opinion”. The applicant in Stanev was under constant supervision and required the
permission of the director of the care home to leave it; his stay was sufficiently lengthy
for him to have felt the full adverse effects of the restrictions imposed, and the court found
that the objective aspect of a deprivation of liberty was established: paras 124—129.

163. As regards the subjective aspect, the court observed (para 130) that “there are
situations where the wishes of a person with impaired mental faculties may validly be
replaced by those of another person acting in the context of a protective measure and that
it is sometimes difficult to ascertain the true wishes or preferences of the person
concerned. However ... the fact that a person lacks legal capacity does not necessarily
mean that he is unable to comprehend his situation [citing Shtukaturov, para 108]”. Mr
Stanev was in fact well aware of his situation; he explicitly expressed his desire to leave
the care home both to the psychiatrists treating him and by making a number of
unsuccessful applications to vary the terms of his guardianship in order to secure his
release from the home. Accordingly, at para 131, the court distinguished HM v
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Switzerland and concluded that the applicant had not consented to the placement, nor had
he “accepted it tacitly”. The court therefore held that there was a deprivation of liberty
for the purposes of article 5(1). The importance of the views expressed by the applicant
was further emphasised at para 153 (see para 139 above).

164. Two comments should be made about the important judgment in Stanev. First, the
Grand Chamber accepted that if an individual is in a condition where their wishes cannot
be ascertained, in an appropriate case their views may “validly be replaced by” those of
someone acting to protect their interests (see also the explanation of the Nielsen judgment
given in HL, para 93: para 156 above). This indicates that, when assessing whether there
is a deprivation of liberty under article 5, the mere fact that the individual concerned is
incapable of expressing any view does not lead to the conclusion that the subjective
element of a deprivation of liberty is made out. On the contrary, in an appropriate case it
may lead to the conclusion that the subjective element is assessed by reference to the view
of the person with authority to make decisions for the individual, in their best interests.
The court’s analysis of the Nielsen judgment confirms this. Secondly, in analysing the
subjective element, it is the factual capacity of the individual to understand their situation
sufficiently to express a view about it which is important, not their legal capacity.

165. Further cases in the line of relevant Strasbourg authority to which we were taken
confirm this analysis. In DD v Lithuania [2012] MHLR 209, the applicant had a history
of mental illness and was diagnosed with schizophrenia. At the request of her adoptive
father, a court declared that she was legally incapacitated and in due course he was
appointed as her legal guardian. At his request the applicant was confined in a psychiatric
hospital for treatment. She ran away from the home on two occasions, brought
proceedings to challenge the guardianship order in her case and engaged in
correspondence to protest at her confinement. She made an application to the European
court complaining, among other things, that she had suffered a deprivation of liberty
contrary to article 5(1).

166. The court held that there had been a deprivation of liberty. It found that the
objective element of a deprivation of liberty was made out and addressed the subjective
element at para 150. Whilst DD lacked de jure capacity, this did not necessarily mean that
she was de facto unable to understand her situation (citing Shtukaturov, para 108); she
“subjectively perceived” her confinement as a deprivation of liberty and sought to bring
it to an end; “In sum, even though the applicant had been deprived of her legal capacity,
she was still able to express an opinion on her situation”, and had done so in a way which
showed she had not agreed to being placed in the care home or her continued residence
there. The court also commented (para 150), “[w]hilst accepting that in certain
circumstances, due to [the] severity of his or her incapacity, an individual may be wholly
incapable of expressing consent or objection to being confined in an institution for the
mentally handicapped or other secure environment, the Court finds that this was not the
applicant’s case”. This indicates that for an individual at that extreme end of the spectrum,
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the absence of any response at all to their situation is taken to mean that there is no
deprivation of liberty in the requisite sense, which supports the analysis in para 142 above.

167. Kedzior v Poland [2013] MHLR 115 (“Kedzior”) is similar. The applicant, who
suffered from mental ill-heath, had his legal capacity under domestic law removed and
was then subjected to confinement in a secure care home. He objected to his confinement
and sought to have his legal capacity restored in order to bring it to an end. The European
court held that he had suffered a deprivation of liberty under article 5(1). The objective
element of deprivation of liberty was made out. The court addressed the subjective
element in para 58 in terms materially identical to para 150 in DD v Lithuania, above.

168. In M v Ukraine the applicant was compulsorily admitted to a psychiatric hospital
on account of her mental 1ll-health on several occasions. For two of her admissions, it was
straightforwardly accepted on all sides that she was deprived of liberty under article 5(1)
(para 54). On a further occasion (the fourth hospitalisation), however, the state submitted
that there had been no deprivation of liberty because the applicant was admitted on the
basis of her own application, which showed that the hospitalisation was voluntary: para
68. The pattern for such an admission was the same as that in HL, namely engagement
with the mentally ill individual to try to persuade them to admit themselves, in the
interests of avoiding the stigma of a compulsory admission and promoting therapeutic
outcomes, but with the prospect that discharge may be refused by the authorities if the
individual does not cooperate, by relevant compulsory admission procedures being
“immediately applied”: para 71. As the European court noted (para 71), this approach is
recognised in principle 15 (and also, we observe, by principle 16) of the UN Principles
for the Protection of Persons with Mental Illness and the Improvement of Mental Health
Care adopted by General Assembly resolution 46/119 of December 1991.

169. Although admitted as a voluntary patient, but against the background of being
vulnerable to immediate detention should she not cooperate, the applicant in M v Ukraine
was not free to leave the hospital and was subjected to the same restrictive regime as
involuntary patients; and the conclusion was drawn that throughout the period of the
fourth hospitalisation she was deprived of liberty within the meaning of article 5(1): paras
72-74. Having reached that conclusion, the court then proceeded to address the distinct
question which arises when it is established that a deprivation of liberty has occurred,
namely whether the deprivation is lawful for the purpose of the Convention according to
the requirements of article 5(1): paras 70, 75-79 and 90 (did the applicant’s consent to
her admission to the hospital for psychiatric treatment mean that her hospitalisation was
to be viewed as “valid and lawful” for the purpose of the Convention, that is, under article
5(1)(e)? The answer given was no, because her consent to treatment was not free and
informed, since it was not based on full, accurate and comprehensible information about
her condition and the treatment proposed) and paras 80-90 (was the retention of the
applicant in hospital thereafter justified under article 5(1)(e)? Again, the answer was no,
because there were insufficient procedural protections in place).
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170. In Mihailovs the applicant complained that he had been held against his will in a
state care home, at the request of his wife, who had been appointed as his legal guardian
in 2000 pursuant to a psychiatric examination. In 2002 he was placed in a care home
called the Ile Centre. He could not leave or receive visitors without the consent of his
wife. In 2007 he applied to the domestic court for restoration of his legal capacity with a
view to securing his release and complained that he had been placed in the Ile Centre
against his will (paras 32—-34), but his application was unsuccessful. In 2009 he asked for
the appointment of another guardian, with the same object (para 38), initially without
success. In 2010 the applicant was moved to another care home in Lielberze, and when
his wife proposed that he be moved somewhere else he objected to that on the grounds
that he was satisfied with his stay at the Lielberze home (para 26). In 2010 he commenced
proceedings in the European court complaining of, among other things, a violation of his
rights under article 5(1). In 2011, another person was appointed as the applicant’s
guardian in accordance with his wishes (para 45). However, his residence at the Lielberze
home continued.

171. The European court in Mihailovs referred (para 128), in particular, to the principles
laid down in Stanev and Storck. It found that the conditions of the applicant’s confinement
at the Ile Centre constituted the objective element for a deprivation of liberty (referring
also, in that regard, to HL, DD v Lithuania and Kedzior): paras 131-133. As regards the
subjective element, the court found that this was made out as well, since de facto the
applicant understood his situation and objected to it. At paras 134—135 it repeated in near
identical terms what had been said in DD v Lithuania, para 150, and Kedzior, para 58,
and, as in Stanev, the court distinguished HM v Switzerland.

172. Turning to the applicant’s confinement at the Lielberze home from 2010, the court
held that his situation there did not amount to a deprivation of liberty within article 5(1).
By contrast with his period of confinement at the Ile Centre, the applicant acknowledged
that the home was an open institution (and he had been able to leave it for periods of
time); he had refused to move from it in 2010 because he said he was satisfied with his
stay there; and, unlike his position in relation to the Ile Centre, he had not approached any
domestic authority with a view to obtaining his release from it: para 138. These factors
led the court to consider that “the applicant had tacitly agreed to stay” in the home: para
139. In other words, it was by reference to the subjective element that the court concluded
that there was no deprivation of liberty. Accordingly, Mihailovs makes it clear that if an
individual is placed in a secure care home, has de facto understanding of their situation
and does not express or manifest any objection to staying there despite having a realistic
opportunity to do so, they can be taken to have given tacit consent sufficient to negative
the subjective element required for a finding that there has been a deprivation of liberty.

173. In Stankov v Bulgaria (Application No 25820/07) (unreported), judgment of 17
March 2015 (“Stankov”), the applicant, who suffered from mental health problems, was
declared legally incompetent by a court on the application of his mother, who was made
his guardian. At her request he was placed in a care home. He was later transferred to
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another care home in 2004, because the first home was being closed and he could not be
sent home, and it was alleged that he had signed contracts agreeing to this, which he
disputed. After his admission to the second home, he asked to be released from it. His
attempts to have his legal capacity restored were unsuccessful.

174. The respondent government contended, among other things, that there had been no
deprivation of liberty under article 5(1) and also that the six-month time limit for an
application to the European court had commenced in 2004 when the applicant was alleged
to have signed the contracts, and so had expired before his application was made,
“because the applicant had consented to the measure and had therefore lost his status as a
victim [at that time]”: para 79. Since the question of whether Mr Stankov had expressed
a wish to live in the care home was central to his allegation that he had suffered a
deprivation of liberty, the court said it would consider the questions of the time limit and
victim status together with that issue: ibid.

175. The European court found that both Mr Stankov’s placements involved a
deprivation of liberty under article 5(1): paras 81-91. In doing so, it also rejected the
respondent’s objections based on the time limit and loss of victim status: para 91.

176. As to the subjective element in relation to deprivation of liberty, the court said
(para 89) that “there are situations in which the will of a person whose mental capacity is
impaired may validly be replaced by that of a third party acting within the framework of
a protective measure” (thereby confirming the relevance of the analysis at para 164
above); noted “that it is sometimes difficult to ascertain the true will or preferences” of
such a person, but the fact that they are deprived of legal capacity does not necessarily
mean that they are incapable of understanding their own situation (citing Shtukatorov,
para 108, and Stanev, para 130); observed that Mr Stankov did understand his situation
and had made it clear that he did not agree to his placement at the first home, because he
tried to escape from it, and he had made express requests to leave the second home. The
court therefore found that he had not validly consented to his confinement or accepted it
later: first sentence of para 90. This part of the court’s reasoning simply involves an
application of the standard approach set out in its previous caselaw, as reviewed above.
Storck and DD v Lithuania were also referred to earlier in the judgment.

177. However, later in para 90 of Stankov the court expressed itself in a manner which
might be capable of giving rise to confusion, if it is not properly understood in context. It
is important to recall that in this part of its reasoning the court was dealing not just with
whether there was a deprivation of liberty, but also with the issue of the time limit, which
depended on the question whether the applicant had lost his victim status under article 34
of the Convention in 2004 by consenting to his treatment at that time. The test for an
applicant to lose their status as a victim in relation to a violation of the Convention simply
by consenting to the treatment being accorded to them is a demanding one, since it is akin
in its effect to a waiver of a procedural right. The test applied by the European court for
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a waiver of procedural rights under the Convention is that the applicant must be fully
aware of the facts and consequences and, in light of that, must have given their consent
freely to being treated in that way. See, eg, Natsvilishvili v Georgia, para 91 (“any waiver
of procedural rights must always, if it is to be effective for Convention purposes, be
established in an unequivocal manner and be attended by minimum safeguards
commensurate with its importance”). This is different from the established approach to
assessment of the subjective element in relation to determining whether there is a
deprivation of liberty.

178. Having indicated in the opening sentence of para 90 of the judgment that there was
no valid consent and (by implication) there was a deprivation of liberty by application of
its standard approach to that question, the European court in Stankov continued by saying
that in relation to the issue whether the applicant consented to or accepted his placements
in the care homes, it “recalls ... that a person’s consent to admission to a mental health
institution for treatment can only be considered valid under the Convention if there is
sufficient and credible evidence suggesting that the capacity to consent, and to understand
the consequences of that act, have been established in a fair and appropriate procedure,
and that all necessary information concerning the placement and the proposed treatment
has been adequately provided to the interested party [citing M v Ukraine, para 77]”. The
court continued as follows: “The court considers that this principle is also applicable when
it comes to obtaining consent for the placement in a social care home of a person whose
legal capacity is impaired due to their mental health, as in the present case.” It then noted
that Bulgaria had not demonstrated that the applicant’s consent had been sought “in
accordance with an appropriate procedure or that the necessary information was provided
to the applicant”. At para 91 the judgment continued: “In view of the above, the Court
rejects the objection relating to the six-month time limit and the loss of victim status (para
79 above)”. The conclusion that, “as in the Stanev case”, there had been a deprivation of
liberty within the meaning of article 5(1) was then recorded in the later part of that
paragraph.

179. In our view Stankov, para 90, cannot be read as qualifying the standard approach
to assessment of whether there is a deprivation of liberty as set out in Stanev and the
consistent line of authorities reviewed above: (1) Stanev was expressly referred to in the
court’s conclusion on the deprivation of liberty issue set out in para 91; (i1) para 89 of the
judgment repeats the standard approach taken from other leading authorities in respect of
the meaning of the subjective element of deprivation of liberty in article 5(1) and there is
no indication by the court that it intended to depart from or qualify that well-established
line of cases or that approach; (ii1) the court’s cross-reference in para 90 to M v Ukraine,
para 77, is not to the part of the judgment in that case dealing with deprivation of liberty,
but to the part dealing with justification of a deprivation of liberty which has been
established (see para 169 above); (iv) the discussion in Stankov, para 90, deals both with
deprivation of liberty (where the relevant conclusion on that issue is covered by the first
sentence) and with the time limit and linked victim status points, and it is the latter points
to which the later part of that paragraph relates, in applying the different test of informed

consent which is appropriate in the context of consideration of loss of victim status; (v)
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this is underlined by the way those points are directly reflected in the first sentence of
para 91; and (vi) later authorities, below, continue to apply the standard approach and the
standard authorities on the meaning of the subjective element of deprivation of liberty,
without any suggestion that the law has been affected by Stankov.

180. In Cervenka v Czech Republic [2017] MHLR 195 the applicant, who suffered from
alcoholic dementia, had his legal capacity removed by an order of a court, which
appointed a guardian for him. He applied unsuccessfully to reverse this. The applicant
was placed in a secure care home, initially without clear disagreement, but he soon made
it clear that he did not wish to remain there. He brought proceedings to challenge the
lawfulness of his detention there, but without success. The European court referred to its
previous jurisprudence, in particular Stanev, Shtukaturov and DD v Lithuania, and had no
difficulty in finding that the objective and subjective elements of a deprivation of liberty
were made out: paras 102—104.

181. The Charities also made reference to N v Romania [2018] MHLR 288. In that case
a court issued a medical detention order against the applicant in 2007. He was detained
in psychiatric hospitals. The applicant appealed unsuccessfully against the detention
order. Eventually, however, on 29 August 2016 a court directed that the hospital where
he was confined should arrange for him to be transferred to an institution which could
provide him with appropriate living conditions in the community (paras 61-64).
However, there was a delay before an appropriate placement could be found, and the
applicant asked to remain in the psychiatric hospital until that was sorted out (para 73). It
was not in dispute that the applicant was subject to a deprivation of liberty under article
5(1) throughout the period he spent in psychiatric hospitals. The issue was whether that
deprivation was justified under article 5(1)(e). In discussing that issue, the European court
reiterated the point made in Stanev, para 153, that “any protective measure should reflect
as far as possible the wishes of persons capable of expressing their will”: para 146. This
supports the analysis at para 139 above. The court also observed (para 165) that “even
though the applicant agreed to remain confined until the welfare services found a solution
appropriate to his situation ... he ought to be granted adequate safeguards for his
protection, which should, in particular, lead to his release without unjustified delay”. In
other words, in those circumstances the Romanian government could not justify his
continued detention under article 5(1)(e). Accordingly, the court’s conclusion (para 168)
was that there was a violation of article 5(1)(e) as regards, in particular, his continued
detention after 29 August 2016. Contrary to the submissions of Ms Victoria Butler-Cole
KC for the Charities, para 165 does not shed light on the meaning of deprivation of liberty.
It was not concerned with that issue.

182. In Kaganovskyy v Ukraine (2023) 76 EHRR 30 the applicant, who had chronic
paranoid schizophrenia, was admitted on a voluntary basis to a social care institution. His
condition deteriorated and he was placed in a closed unit in the institution, for those
dangerous to themselves and others. The applicant complained that although his presence
in the care institution was voluntary, he had never agreed to be placed in the closed unit.
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At paras 80 and 83 the European court referred to the approach set out in Stanev, Storck
and M v Ukraine (notably, at para 69, in which Storck was referred to, not para 77—see
para 169 above). It held that his confinement in the closed unit constituted a deprivation
of liberty, with both the objective and subjective elements being present: paras 82—87. As
to the subjective element, it was common ground that his placement in the unit was against
his will, and there was “nothing to suggest that he could have freely decided not to go
with the male nurse to the unit when the nurse came to him and told him to go there”:
para 85. That is to say, the position was equivalent to that in HL and M v Ukraine,
discussed at paras 154 and 168—169 above. The court went on to hold that the deprivation
of liberty was not justified under article 5(1), because it was not lawful under domestic
law: paras 89-104.

9. Is Cheshire West correct?

183. The Strasbourg jurisprudence to which we have referred confirms that the
European court has continued to apply the multifactorial test in determining when an
individual is deprived of liberty and provides a clear indication of the nature and extent
of restrictions that are required before a “person of unsound mind” will be found to be
detained in the relevant sense in a psychiatric hospital or social care institution. It has
never adopted an acid test, either generally or in the more limited context of the living
arrangements for those who lack legal capacity. We have some sympathy with the desire
to establish a universally applicable bright-line test to assist decision-makers (albeit a
bright-line test would have the negative feature of failing to be appropriately responsive
to the justice of particular situations arising across the whole field of its application).
Further, although understandable in context, the underlying policy concern of the majority
in Cheshire West, that it is only by treating the vulnerable individual as being deprived of
their liberty that one can be confident that there will be regular reviews of the suitability
of their placement and an independent person appointed with a duty to pursue the
individual’s best interests, is also not a good reason for extending the definition of
deprivation of liberty (see para 141 above). In setting out the acid test the majority
decision in Cheshire West went beyond the Strasbourg jurisprudence and departed from
the long-standing multifactorial approach to determining when a person is deprived of
liberty. We respectfully consider that the majority decision in Cheshire West was wrong
in the following respects.

184. First, while the acid test formulated in Cheshire West refers to elements which are
relevant as part of the multifactorial test set out in Engel and Guzzardi, application of the
acid test is not sufficient by itself to show that there is a deprivation of liberty according
to the Strasbourg jurisprudence. Put another way, it may well be that an individual cannot
be subject to a deprivation of liberty under article 5 without the acid test being met, but
this is not sufficient. To determine whether an individual is subject to such deprivation, a
court must focus on their concrete situation and must take account of the whole range of
factors in the particular case, including the type, duration, effect and manner of
implementation of the measures in question.
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185. Cheshire West creates a bright-line test which is too crude in its application and
which leads to an over-extensive interpretation of deprivation of liberty on the basis of a
misplaced policy concern that safeguards in relation to vulnerable people have to be
provided pursuant to article 5. In our view, this policy-driven approach puts the cart before
the horse. A crude application of article 5 cannot be a cure for the problems posed by
caring for vulnerable adults with mental health or other cognitive disabilities. Nor is it
necessary to adopt that interpretation of article 5 to safeguard the interests of such
individuals, since other legal regimes and Convention rights apply in their case: see para
10 above.

186. Moreover, the judgments of the European court show that no single factor is
determinative. As was explained in Guzzardi and has been affirmed many times, the
difference between deprivation of liberty and restriction of liberty is one of degree or
intensity and not one of nature or substance. So it is possible in an appropriate case to
conclude that a deprivation of liberty results from the manner of implementation of the
measure in question. Whilst it might not be possible to conclude on the strength of one of
the elements comprising the implementation of the measure that there has been a
deprivation of liberty, it is possible that cumulatively and in combination the elements
comprising the implementation of the measure will amount to a deprivation of liberty for
the purposes of article 5. The approach of the European court emphasises the importance
of taking all relevant factors into account, whereas the decision in Cheshire West
abandons that. By adopting two factors as an acid test, the majority in Cheshire West
wrongly i1solated a small sub-set of factors and elevated it to a universal test that ignores
all other potentially relevant factors.

187. Secondly, in our judgment the majority was wrong to conclude (para 50) that a
“person’s compliance or lack of objection” is never legally relevant to the question of
objective confinement. As the Strasbourg jurisprudence shows, confinement must be
established as an objective fact and subjectively there must be an absence of valid consent:
Storck, para 74. Moreover, the Strasbourg jurisprudence shows that these are not
hermetically sealed concepts and there is inevitably some overlap. Thus, factors
considered relevant in determining whether there is confinement are the “effects and
manner of implementation” of the arrangements or restrictions in question (see para 118
above). The effect of restrictions on an individual is liable to differ according to whether
they are content with or object to their living arrangements, and it is therefore relevant to
consider the effect of the living arrangements on them: see, for example, W City Council
v L [2015] EWCOP 20; (2015) 18 CCL Rep 350. If an individual objects to the
arrangements, this is likely to result in conflict. There may be arguments, attempts to
leave a particular place, expressions of a wish to leave, or conduct showing a wish to
leave. The resulting stress for the individual in having their objections overruled may lead
to suffering and result in the use of physical force or physical restraint. These features of
the individual’s concrete situation are likely to be clear indicators that they are being
confined, in the sense of suffering a deprivation of liberty. The necessary element of
coercion is present because the individual is being compelled to live somewhere they do

not want to live. Conversely, the absence of objections is likely to result in an absence of
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conflict which is equally capable of being relevant. If the arrangements for an individual’s
care and treatment accord with their known wishes and feelings, and they are happy with
them, it may be difficult to conclude that they are subject to a deprivation of liberty. There
is unlikely to be any element of coercion present in that situation.

188. Depending on the circumstances, mere compliance or acquiescence may carry
little weight in determining whether there is confinement, particularly if it is accompanied
by the administration of sedative medication which is capable of suppressing objections:
see for example, HL paras 90-91 (paras 152-156 above). The administration of
medication (including antipsychotic drugs or tranquilisers) is likely to be highly relevant
in supporting the existence of the objective element of confinement because it suppresses
the ability and freedom to express wishes and feelings. Its relevance is increased if the
administration of it is accompanied by force. But again, the absence of medication may
be a relevant factor pointing in the opposite direction.

189. However, if an individual is able to, and does, express their wishes and preferences
about their living arrangements, and is happy with them, it will ordinarily be difficult to
see how they are being coerced. This view is supported by Eldergill et al, European Court
of Human Rights and Mental Health (2024) at para 3.91:

(13

. the objective and subjective conditions overlap. The
disadvantage of the Storck approach ... is that ... it risks
artificially separating out the relevant facts, by placing them in
one of two columns (objective, subjective), when a particular
factor may be relevant to both conditions.

A person’s wishes and feelings, the existence of objections,
their agreement or tacit agreement, and the absence of
objections from someone capable of objecting, are always
relevant to the objective condition, not just the subjective
condition. All of these things are part of the ‘whole range of
criteria’ that help to establish the breadth and intensity of any
supervision and control, and also whether the person is being
prevented from doing what they can do and what they wish to
do...”.

190. In borderline cases, the Strasbourg jurisprudence makes reference to the closeness
of the situation to the paradigm case of deprivation of liberty, which is confinement in a
prison cell: para 119 above. This again indicates the importance of adopting a
multifactorial approach in assessing whether a deprivation of liberty has occurred. In our
view, the majority judgments in Cheshire West lost sight of this basic point of orientation
for the interpretation of article 5.
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191. We recognise that there may be considerable evidential difficulties in ascertaining
whether a person who is severely autistic or who has other profound cognitive disabilities
is content with and not objecting to their living arrangements. Inevitably there will be a
wide spectrum of cases, with cases at one end where eliciting evidence of positive
expressions of wishes and feelings about the care placement will be impossible, and at
the other end, cases (like MIG’s and MEG’s in Cheshire West, and the applicant’s attitude
to the Lielberze home in Mihailovs) where a tacit positive indication of wishes and
feelings showing contentment with the arrangements can be ascertained. In the latter
cases, such evidence is relevant and should not be excluded from consideration. The cases
between the two ends of the spectrum will create varying degrees of difficulty and will
require anxious consideration to determine what effect the applicable restrictions are
having and what attitude the affected individual has to them. As we have said, it may be
that if nothing more than mere compliance or acquiescence is a feature of the case, that is
not enough. If the individual is capable of expressing a view and there is serious doubt
about their attitude, no inference should be drawn.

192. A theme of the Charities’ case is that because this exercise of evaluating the wishes
of an individual who lacks legal capacity to consent to their care arrangements is going
to be difficult or impossible in some cases, possibly even many cases, there should be no
attempt to consider lack of objection or wishes and feelings in any case at all. We do not
accept this. It is contrary to the fundamental principle underlying the Convention that
individuals should be treated with due regard to their dignity as persons and that their own
views should be accorded respect: paras 138-139 above. It is also too crude as an
approach in this area, where sensitive judgments are required. The argument that, because
some adults will find it difficult to communicate and express views and feelings about
their placement, the views of no adults should be capable of vouching consent creates an
arbitrary threshold and may lead to unnecessary and intrusive interference with the private
lives of those adults with impaired mental capacity who are able to express views and
feelings.

193. Thirdly, the European court has emphasised that article 5 is concerned with the
physical liberty of the person and is not concerned with mere restrictions on the liberty of
movement: para 118 above. Yet the acid test takes no account of the type of setting where
an individual receives care and treatment and draws no distinction between the position
of an individual in, say, a category A prison or a high security psychiatric hospital on the
one hand, and a person supported to live as independently as possible in their own
accommodation or in their family home. The effect of the restrictions on an individual
living in their family home with their family, or living in their own home, with
opportunities for leaving the place of residence for recreation, education or social contact,
is likely to be very different from the effect on an individual held in a psychiatric hospital
or a prison. The normality of the circumstances in which an individual is cared for is a
relevant factor: see para 145 above. Moreover, the parties identified no decision of the
European court to date which has held that an individual living in their own home is
deprived of liberty. And although the majority in Cheshire West discounted the point,

because it had not been argued, we think it is noteworthy that the European court in HL
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focused on the applicant’s position in the hospital (finding that to involve a deprivation
of liberty), by contrast with his position when being cared for in the community (which
the court did not suggest would involve such deprivation). This does not mean that an
individual living in their own home could never be subject to a deprivation of liberty.
However, if an individual is living in their own home, in accordance with their wishes
and feelings, it makes it less likely that the individual is being subject to a deprivation of
liberty within the meaning of article 5. Put another way, the restrictions imposed would
need to be more severe or extensive to amount to such a deprivation, such as, for example,
a combination of restraint, medication, and seclusion.

194. Whether a placement amounts to a deprivation of liberty as opposed to involving
only a restriction on the freedom of movement of an individual is plainly fact sensitive
and a question of degree. The European court has repeatedly said that each case must be
decided by reference to its own particular “range of factors”. In HL, for example, the court
contrasted the circumstances of HL’s case with those of the applicant in HM v
Switzerland. The court referred to the fact that HM was legally incapable of expressing a
view on her position but had sufficiently indicated that she was willing to stay at the care
home: para 156 above. Also, the court emphasised that the regime at the care home was
entirely different from that applied to HL. This analysis also illustrates the way in which
the subjective and objective elements inherent in deprivation of liberty may interact with
each other.

195. Fourthly, the Strasbourg jurisprudence reflects the need for coercion or some
externally imposed restrictions on an individual that prevent them from exercising their
fundamental right to physical liberty. However, the acid test in Cheshire West takes no
account of the innate limitations to which an individual may be subject by reason of their
own physical or mental condition. To the extent that the majority assumed that such a
person would be subject to a deprivation of liberty under article 5 (see, eg, para 67), we
disagree: see paras 145, 164-167, 171 and 176 above.

196. Take the case of SM, for example. Lieven J recognised that SM (a 12-year-old with
profound cognitive and physical disabilities, who responded like a child of a few months
old) was under constant supervision and control, but this was because her condition was
such as to require this by way of care, not to prevent her from leaving her placement. In
fact, SM was wholly incapable of leaving, both because of physical inability and because
she was unable to form any desire or intention to leave. In our view, the judge was right
to conclude that this situation did not involve a deprivation of liberty within the meaning
of article 5. Difficult issues could arise regarding the possibility that a state (under the
Convention) or a public authority (under the Human Rights Act) might owe a physically
disabled but mentally alert individual a positive duty under any of articles 3, 5 and 8 of
the Convention to assist them to be physically mobile, but we do not seek to address them
in this judgment.
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197. Our view accords with the analysis of Professor Eldergill, discussing the position
of a person in the final sad stages of dementia, confined to bed and so cognitively impaired
as to be unable to form the idea of swallowing, let alone moving about. In this situation,
no one is interfering with, limiting, or controlling their liberty to do anything they can do:

“Wishing or deciding to leave fall into the category of things
which the person is now incapable of doing and one cannot
properly speak of being prevented by others from doing
something which one is incapable of doing. Nor can anyone
possibly restrain a person from doing something which they do
not have the ability to do at present. Mere inability is not lack
of freedom.” (Eldergill, “Are all incapacitated people confined
in a hospital, care home or their own home deprived of liberty?”
(2019) 19 ERA Forum 511, p 527)

198. This does not result in “liberty” in article 5 meaning something less for those who,
because of their impairments, are unable to enjoy that liberty. Nor does it mean that their
human rights are in any way different from, or less than, those of an able-bodied person
of sound mind. Liberty means the same thing for everyone. As explained in Engel, it
means physical liberty, including the freedom to go where one pleases. For those who are
unable to do this because they are unconscious, in a minimally conscious state, or so
profoundly disabled that they cannot conceptualise leaving let alone physically achieve
this, they are not being prevented by a third party from doing something and are not being
deprived of anything. The state may in some circumstances be subject to positive
obligations (as the Secretary of State accepts) to take reasonable steps to prevent a
deprivation of liberty, by, for example, providing a wheelchair or other aid to enable the
individual to leave. But that is a wholly different point.

199. Nor does this amount to discrimination against those who are disabled. We agree
with Lieven J that a disabled person in the position of SM is not in a “relevantly similar”
situation to a non-disabled comparator (SM, paras 41—44). The non-disabled person is in
a fundamentally different position from persons who are unconscious, or in a minimally
conscious state, or profoundly mentally and physically disabled. The former is capable of
leaving but prevented from doing so. The latter are simply, by reason of their condition,
not capable of leaving. It follows that there is no less favourable treatment of people in a
materially similar position.

200. Fifthly, the majority in Cheshire West were wrong to discount the potential
relevance of the purpose for which measures of confinement were imposed: see paras
130-134 above.
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201. Sixthly, the approach taken by the majority in Cheshire West equates lack of legal
capacity with lack of valid consent (as part of the subjective element of the article 5 test);
and this appears to have led them to treat the subjective element as not being in play in
the three cases. This is wrong. Lack of valid consent as the subjective element of
deprivation of liberty is an autonomous Strasbourg concept. It is separate from and not
tied to the question of legal capacity in a domestic law context. Instead, it is more
concerned with a person’s de facto understanding of their situation and how they
experience it. The European court treats lack of valid consent as part of the definition of
deprivation of liberty. To treat the lack of legal capacity as an inability to express valid
consent confuses the analysis. A person may not have mental capacity to make decisions
about their care and residence arrangements, but if they have a basic level of awareness
and consciousness of their living arrangements that is sufficient to enable them to know
and communicate whether they are happy or unhappy with them, they may be treated as
able to give or withhold valid consent to confinement by an expression of their wishes
and feelings.

202. As we have explained, the question whether an individual in care is subject to a
deprivation of liberty depends on the factual circumstances of their particular case. It may
assist and provide guidance if we indicate our view of the position of MIG, MEG and P
in Cheshire West.

203. In our view, in the circumstances described by Parker J and reviewed in this court,
MIG was not subject to a deprivation of liberty. We consider that there were sufficient
indications of her being happy with her living arrangements to amount to valid consent,
in accordance with Storck, para 74. Her living arrangements were as close to normal as
possible and such minimal element of confinement as existed was for her benefit and
protection; so in our opinion the objective element of confinement was not present either.
Overall, her situation was very far removed from the paradigm case of confinement in a
prison cell.

204. We also consider that MEG was not subject to a deprivation of liberty. There were
sufficient indications that she was happy living in the NHS facility where she was placed
as to amount to valid consent to being there. She showed no wish to leave the facility or
go out on her own. Although she received tranquillising medication, that was not
administered with a view to disabling her from forming a view about her living
circumstances and does not seem to have had such an effect. The basic pattern of MEG’s
response to her living environment was that she was happy to be there, even if there were
occasional upset outbursts from time to time. We also consider that the objective element
of a deprivation of liberty was not present. The living arrangements were as normal as
possible in the circumstances, and the continuous supervision and control to which she
was subject were directed to meeting her care needs rather than to making her a prisoner.
Although she was physically restrained on occasion, that was done for her own protection
or for the protection of others, and not with a view to punishing her. Overall, again, her
situation was far removed from the paradigm case of confinement in a prison cell.
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205. We would prefer to reserve our opinion about the situation of P. We have not heard
argument about his case, and we note that this court in Cheshire West came to the
unanimous view that he was subject to a deprivation of liberty. We are not in a position
specifically to overrule that part of the judgment. Nonetheless, it seems to us that there
were many features of his case, as described by Baroness Hale at para 17, which would
tend to indicate that he was not subject to a deprivation of liberty. We would be doubtful
that when P was living at home with his mother, as he did until the age of 37, that
constituted a deprivation of liberty. When he moved to Z House, the basic arrangements
continued and everything was done to provide care for him in a similar way and in as
normal an environment as possible. It is not obvious that P’s case bore any real similarity
to confinement in a prison cell. It suffices here to say that we have some sympathy with
the view of Munby LJ in the Court of Appeal that he was not subject to a deprivation of
liberty.

206. We have come to the clear conclusion, with respect, that the majority in Cheshire
West erred in their interpretation of the Strasbourg jurisprudence in relation to the
meaning of deprivation of liberty in article 5. Moreover, because the jurisprudence of the
European court is clear in adopting the multifactorial approach and giving weight to valid
consent, this is a further reason why that reasoning should not be followed: see R (Elan-
Cane) v Secretary of State for the Home Department, above; and R (AB) v Secretary of
State for Justice, above, paras 54-59. On such a fundamental issue regarding the proper
interpretation of the Convention, it is for the European court to give the lead in laying
down the approach to be followed.

10. Conclusion

207. For the reasons we have given, we decline to follow Cheshire West and would
overrule it. The so-called acid test has never been adopted by the European court and is
wrong in principle.

208. In our view, the Minister would not be acting incompatibly with article 5 in issuing
the proposed Revised Code. The Revised Code neither authorises nor approves unlawful
conduct in the form of a breach of Convention rights of individuals to whom it is applied.
The Minister would be acting within competence in issuing it.

209. We note that the draft Revised Code has not been fully worked through and in any
event, it will require revision in the light of this judgment.
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ANNEX 1
THE REVISED CODE

(Chapter 2 of the proposed revised Statutory Code to be issued pursuant to section
288(4) of the Mental Capacity Act (Northern Ireland) 2016)

CHAPTER 2: DEPRIVATION OF LIBERTY

Introduction

2.1

2.2

2.3

2.4

2.5

Depriving a person of his or her liberty is one of the most serious
infringements on a person’s human rights. The Act therefore treats
detention amounting to deprivation of liberty (“DOL”) as one of the
most serious interventions that can be done to a person who lacks
capacity (“P”).

To ensure that P’s human rights are protected, the Act defines DOL
as having the same meaning as within Article 5(1) of the European
Convention on Human Rights (“ECHR”) which provides that:

Everyone has the right to liberty and security of person. No one shall
be deprived of his liberty [unless he or she is of an unsound mind]
and in accordance with a procedure prescribed by law.

What this means is that a person can only ever be deprived of his or
her liberty in a care or treatment context if he or she is deemed to be
of unsound mind. A person who lacks capacity to make a decision
about care arrangements that would amount to a deprivation of
liberty is of unsound mind and is deprived of liberty if any act or
intervention which fits the test below occurs unless they express their
consent. The only way to be protected from liability when carrying
out the act in such circumstances is to follow the statutory
procedures and have regard to this Code.

Conversely, anyone who has the relevant capacity cannot be
deprived of their liberty unless expressly provided for under other
legislation (e.g. criminal legislation permitting imprisonment for
committing offences).

This chapter sets out what a DOL is, where a DOL can take place
and how DOL interacts with other interventions. In this chapter
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references to capacity are in regards to a person’s capacity to make
decisions in relation to their care arrangements which may amount
to a deprivation of liberty.

Testing if a person is subject to a DOL

2.6

2.7

2.8

2.9

2.10

To test if a person who lacks capacity is deprived of his or her liberty
the following questions must be asked:

a. is P under continuous supervision and control?

b. is P free to leave?

c. is P expressing consent to the arrangements for their care?

If P is under continuous supervision and control and is not free to
leave and not consenting then P is subject to a DOL.

A DOL must be considered on individual merit and on the particular
circumstances of each case; blanket assumptions must not be made.
Account must be taken of a whole range of criteria such as type,
duration, effect and manner of implementation of the measure. This
includes the possibility to leave a restricted area, the degree of
supervision and control over the person’s movements, the extent of
isolation and the availability of social contacts. Bear in mind that
whether or not an act amounts to a DOL does not depend on its
duration alone. However, an act that is short, timebound and reactive
to an immediate event is likely not to be a DOL but restraint, which
is not covered under the first phase of commencement of the Act.

Being under continuous supervision and control depends on the
particular circumstances but may include control over who P can
have contact with, control over P’s activities or supervision over P’s
health and actions.

Not being free to leave may include locked doors that are not
unlocked on P’s request, physically preventing P from leaving, not
being able to leave the place without supervision and not being free
to permanently move residence.
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2.11

2.12

2.13

2.14

2.15

P can consent to the arrangements for their care if P has the capacity
to understand, retain, appreciate, use and weigh the fact that they are
being confined, and can communicate their agreement to that
confinement.

P can also be regarded as consenting even if he or she does not have
that capacity, but they actively express positive wishes and feelings
about the arrangements in place. It is not enough that P does not
express objection, there must be evidence of a positive attitude to the
care arrangements. For example, P could be regarded as consenting
if he or she

a. regularly says that they like where they live

b. or appears keen to return to their home after a trip away

and in either case, there is no evidence of resistance or objection to
the arrangements in place.

The responsibility lies with those who are confining P to be able to
explain at all times how P can be regarded as consenting. If they
cannot do so, then the arrangements must be taken to be a
deprivation of P’s liberty, and the safeguards of the Act must
immediately be put in place.

If a person has capacity to and does consent, they can be subject to
any arrangements, including those of a similar nature to DOL, on a
voluntary basis. However, a person who has capacity cannot consent
pre-emptively to a DOL for a time in the future when they may no
longer have capacity. If they lose capacity, then their position must
be assessed following the approach set out above.

Examples of where P, if not expressing a positive attitude to their
care arrangements, may be subject to DOL include, but are not
limited to:

a. an acute hospital where P is receiving treatment, is not bed
bound, and is prevented from leaving by locked doors or
forcibly by staff (see below for exceptions for some persons
in hospital);
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b. an acute hospital where P is receiving treatment and is bed
bound but would be prevented from leaving if he or she
attempted to or had the ability to (even if he or she does not
try to leave) (see below for exceptions for some persons in
hospital);

c. a care setting where P is subject to seclusion (that goes
beyond the remit of restraint);

d. a care home where P is resident and only allowed to leave
under supervision;

e. a nursing home where P is resident, the doors are locked
with a key pad and P does not know the code or cannot
understand that the numbers next to the door is the code;

f. a day care facility which P is not allowed to leave;

g. a setting where P is bed bound and not able to leave and
family members (or others) are prevented from removing P
[deleted: ‘even though this is according to P’s wishes’];

h. in a private home where P is bed bound, receiving around
the clock care (provided by the health and social care system)
but would be prevented from leaving if he or she had the
ability; and

i. in supported living or a private home where P is cared for
by a carer (who may be a relative) and is prevented from
leaving (either by locks, persuasion or coercion) and the carer
is financially compensated by the state (for example through
direct payments or carers allowance).

2.16 The Courts have found that certain factors are not relevant when
considering if P is subject to a DOL. This includes that it does not
matter:

a. if P can physically leave;
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b. if P is compliant or is not objecting;

c. if the place where P is residing is “normal” for P; and

d. what the reason or purpose for the DOL is.

Situations where P is unable to leave

2.17

2.18

2.19

2.20

2.21

Being unable to leave does not automatically mean that a person is
prevented from leaving. That is the case even if the person’s inability
to leave is due to treatment or actions by others.

For example, a person is receiving palliative care which involves
strong pain killers. The effect of the pain killers is that the person is
physically unable to leave as the medication has a strong sedative
effect. The person is then under continuous control and supervision
and unable to leave (due to the medication). However, this does not
automatically mean the person is not free to leave. The question that
must be asked is if the person was able to leave would the person be
prevented from leaving. In settings such as palliative care, most
people would be allowed to leave, and if the answer to the question
is that the person would be allowed to leave there is no deprivation
of liberty.

Similarly, if another person is receiving care and treatment and the
person’s physical health has deteriorated to the extent that the person
is unable to leave it does not automatically mean that the person is
not free to leave. The question that must be asked is if the person
could leave would they be allowed to. If the answer is yes, the person
is not deprived of liberty.

The effect of this is that many people who are receiving care and
treatment where their physical health has deteriorated to the extent
that they are unable to leave are not deprived of liberty as they would
be allowed to leave if they were able to.

This does, of course, not mean that all persons unable to leave are
free to leave. Assessments must be made on individual
circumstances with the question, if the person was able [to] leave
would he or she be allowed to leave.
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Exception for persons receiving life-saving treatment in hospital

2.22

2.23

2.24

2.25

In general there is no DOL where the person is receiving life-saving
medical treatment in hospital. The courts have found that:

There is in general no need in the case of physical illness for a
person of unsound mind to have the benefit of safeguards against the
deprivation of liberty where the treatment is given in good faith and
is materially the same treatment as would be given to a person of
sound mind with the same physical illness. The treatment is neither
arbitrary nor the consequence of her impairment.

Therefore if a person is in hospital and is treated for a life-threatening
illness, the person is not subject to a DOL if the circumstances of the
treatment for the physical illness for the person who lacks capacity
is the same as for a person who has capacity, even if the factual
circumstances meet the DOL test.

For example, this may be a person in intensive care who is
chemically restrained due to the physical illness they are being
treated for, and thus not free to leave and is subject to continuous
supervision and control. However, if the reason for the restraint is
the physical illness and not the lack of capacity, the person is not
deprived of his or her liberty and the additional safeguards outlined
in this Code do not apply.

The Courts have explained that it is not the precise setting which is
determinative, but the nature of the treatment. It may be that a person
is getting that urgent lifesaving treatment outside Intensive Care, at
which point there is most likely not a deprivation of liberty, unless
there is some unusual feature about the person’s care. Conversely, it
may be that there are cases in Intensive Care where the arrangements
go beyond those which would ordinarily be in place and the
circumstances should be considered as a deprivation of liberty.

Detention amounting to DOL under the Act

2.26

In a situation where a person fulfils the test on DOL the Act applies
if:
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a. P 1s 16 or over; and

b. P lacks capacity in relation to the detention amounting to
DOL
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ANNEX 2

Authorisation
(England and Wales)

(references to legislation

are to the Mental Capacity

Authorisation
(Northern Ireland)

(references to legislation
are to the Mental

Authorisation
(Scotland)

(references to legislation
are to the Mental Health

Act 2005) Capacity Act (Northern (Care and Treatment)
Ireland) 2016, and (Scotland) Act 2003)
include prospective
provisions)
Age range Aged 18 or over: statutory | Aged 16 or over (Sch 1, | Children and adults (ss
authorisation (Sch Al, para 2(1); Sch 2, para 1,2)

para 12(1)(a)) and 13

16 and 17-year-olds: by

application to the Court of

Protection (ss 4A(3) and
16(2)(a))

2(2))

Care settings

Hospitals and care homes
(Sch A1, paral(2))

The Court of Protection

can authorise a deprivation

of liberty in other settings
(ss 4A(3) and 16(2)(a))

A place where
appropriate care or
treatment is available for
trust panel authorisations
(“TPA”) concerning
“deprivation of liberty”
(Sch 1, para 2(2)(b))

Hospitals, for short-term
authorisation (“STA”)
(Sch 2, para 2)

Hospitals, for emergency
detention certificates
(“ED”) and short-term
detention certificates
(“SD”) (ss 36, 44)

Hospitals and other
settings for compulsory
treatment orders
(“CTO”) and interim
compulsory treatment
orders (“ICTO”) (ss 63,
65)

Arrangements Standard authorisations TPA concerning ED and SD apply in
(“SA”) and urgent “deprivation of liberty”, | respect of a particular
authorisations (“UA”) as well as STA, apply to | hospital (ss 36(8)(a),
apply in respect of a a specified place or 44(5)(a))
specific hospital or care hospital (Sch 1, para
home 22(1); Sch 2, para CTO also apply in
2(4)(e)) respect of a specified
hospital or place of
TPA can be “for a residence (s 66(1)(a) and
specified purpose in one | (e))
place and for other
specified purposes in
another place” (Sch 1,
para 16(3))
Authorising For SA in respect of care For TPA: a panel of the ED and SD: a medical
body homes in England and relevant trust (Sch 1, practitioner (ss 36(1),

Wales, and in respect of
hospitals in England: the
local authority where the
individual is ordinarily
resident or, absent such
residence, the local
authority where the care
home is situated (Sch Al,

paras 14, 15)

The relevant trust for
detention in a particular
place “amounting to a
deprivation of liberty™:
the Health and Social
Care Trust in whose area

44(1))

CTO and ICTO: Mental
Health Tribunal (s 64(2)
and 65(2))
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para 180(1), 180(4),
182(1), 182(3))

For SA in respect of
hospitals in Wales, if the
person is not resident in
England: National
Assembly, if the care is
commissioned by it or by
a Local Health Board
commission (Sch A1, para
180(3)

For SA in other cases: the
local authority for the area
in which the hospital is
situated (Sch A1, para
180(4))

For UA: the managing
authority of the relevant
hospital or care home (Sch
Al, para 74)

the place is situated (Sch
1, para 2(4)(a))

For STA: an “appropriate
healthcare professional”
(Sch 2, paras 2(1)—(2), 3)

Authorisation
conditions

SA requires the
satisfaction of six
requirements concerning
age; mental health; mental
capacity; best interests;
eligibility; and no refusals
(Sch A1, para 12(1))

UA is to be made where a
request is to be made for
SA and the need for
detention is sufficiently
urgent (Sch A1, para 76)

Authorisation may also be
given where there is a
question about whether a
person is authorised to
deprive another person of
their liberty; the
deprivation of liberty is
wholly or partly for the
purposes of, or consists
wholly or partly of, giving
the person life-sustaining
treatment or doing any
vital act; and the
deprivation is necessary in
order to give life-
sustaining treatment or do
the vital act (s 4B)

TPA “amounting to a
deprivation of liberty”
necessitates the
satisfaction of five
criteria: availability of
appropriate care or
treatment; risk of serious
harm; proportionality;
lack of capacity; and best
interests (Sch 1, para 10)

Interim TPA may be
granted if there is good
prospect of establishing
the criteria for
authorisation (Sch 1,
para 20(1)(b))

STA may be granted for
examination (and
possible subsequent
treatment or care) upon
the satisfaction of five
criteria: having or
suspicion of having an
illness; risk of serious
harm; proportionality;
lack of capacity; best
interests (Sch 2, para

203)

ED and SD may be
granted when specific
requirements concerning
the following are met:
significant impairment
due to mental disorder;
necessity; significant
risk; undesirable delay;
and consultation of a
mental health officer,
insofar as practicable (ss
36, 44)

CTO and ICTO require
specific requirements
concerning the following
to be met: impairment;
positive impact in
respect of prevention or
alleviation of a mental
disorder; significant risk;
and necessity (ss 57(3),
64(5))

Avoiding repeat
assessments

A repeat assessment is
unnecessary for a new SA
if an “equivalent”
assessment has already

Beyond the possibility of
extending an
authorisation (see below
on duration), no

Beyond the possibility of
extending an
authorisation (see below
on duration), no
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been carried out, subject to
certain conditions (Sch
Al, para 49)

provision is made for
avoiding repeat
assessments

provision is made for
avoiding repeat
assessments

Duty to consult

The “best interests”
requirement requires that,
so far as reasonably
practicable, the person is
to be permitted and
encouraged to participate,
and to have his or her
ability to participate
improved, as fully as
possible (s 4(4) and Sch
Al, para 16)

The “best interests”
requirement for
authorisation requires
that, so far as
practicable, the person is
encouraged and helped
to participate as fully as
possible in determining
what would be in that
person’s best interests (s

7(5))

Regard is to be had to
past and present wishes
and feelings, the beliefs
and values that would be
likely to influence that
person’s decision if they
had capacity, and other
factors that person would
be likely to consider if
able to do so (s 7(6))

In exercising a function
under the Act, regard is
to be had to the relevant
past wishes and feelings,
as well as to the
importance of the patient
participating as fully as
possible and of
providing the maximum
benefit to the patient,
among other things (s

1(3), 2(5)(a))

Prior to SD, a mental
health officer has a duty
to interview the patient,
unless impracticable to
do so (s 45)

Prior to CTO, a mental
health officer has a duty
to prepare a proposed
care plan which assesses
the needs of the patient

(s 62(5)(¢))

Role of
independent
assessor

A “best interests assessor’”
is to complete a “best
interests” assessment in
relation to each standard
authorisation (Sch Al,
para 39). There is also a
requirement for an
independent mental health
assessment (Sch A1, para
35).

In taking the requisite
reasonable steps to
establish lack of
capacity, a formal
capacity assessment is to
be carried out by a
suitably qualified person
(s 14)

ED requires the consent
of a mental health
officer, unless
impracticable (s 36(3)(d)
and 36(6))

SD requires the consent
of a mental health officer

(s 44(3)(d))

CTO requires two
medical practitioners to
carry out medical
examinations (ss 57(2),
58)

The medical
practitioners who submit
mental health reports are
also to have an
opportunity to participate
in proceedings prior to
an ICTO (ss 65(4)-(5))

Duration of
authorisation

SA: one-year maximum
(Sch A1, para 42(2))

UA: a period not
exceeding seven days (Sch
Al, para 78(2)); this can
be extended for a further

TPA: six months (Sch.1
para 15(6)(b); it may be
extended for six months
(s 37(2)), and again for
periods of one year
thereafter (s 38(2)). See
also Sch 3

ED: up to 72 hours (s
36(8)(b))

SD: for 28 days (s
44(5)(b)), and may be
extended for

five days or for the
giving of medical
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seven days (Sch A1, para
85)

Interim TPA: up to 28
days (Sch 1, para 20)

STA: expires if a person
not already an in-patient
at the specified hospital
is not admitted within
two days after the
medical report or such
longer period not
exceeding 14 days as
certified as necessary
because of exceptional
circumstances

(Sch 2 para 9); in respect
of an admitted person,
STA ends if certain
conditions are not met
(Sch 2, paras 10-15)

treatment if an
application for a CTO
has been made (s 68) or
for

three days pending a
CTO for the giving of
medical treatment (s
47(4))

CTO: period of six
months (s 64(4))

ICTO: period not
exceeding 28 days (s
65(2)(a)) and not
exceeding a continuous
total of 56 days, taking
due account of other
ICTOs (s 65(3))

Appropriate
person

SA: a “relevant person’s
representative” must be
appointed by the
supervisory body (Sch A1,
para 139)

An independent mental
capacity advocate must
also be appointed in a
number of circumstances
(ss 39A, 39C, 39D)

A “nominated person”
must be in place (s 15)

An “independent mental
capacity advocate” is
also necessary (s 35)

A “named person” is to
be identified (ss 250-
254), subject to
amendments in the
Mental Health (Scotland)
Act 2015
(Commencement No 4
and Transitional and
Savings Provisions)
Order 2017

Every person shall have
a right of access to
independent advocacy (s
259(1))

Role of the Court
of Protection /
Review Tribunal
/ Mental Health
Tribunal

The Court of Protection
can authorise the
deprivation of liberty in
settings other than care
homes and hospitals, and
in respect of 16 and 17-
year-olds (ss 4A(3)-(4)
and 16(2)(a))

Challenges to SA and UA
may be made to the Court
of Protection, which may
vary or terminate the
authorisation (s 21A)

On application or
reference, the Review
Tribunal may revoke,
vary, or take no action in
respect of TPA (s 51) and
may revoke or take no
action in respect of STA
(s 52)

In either case, the
Review Tribunal may
recommend specific
actions and further
consider the matter in the
event of non-compliance
(s 53)

On application, the
Tribunal may revoke SD
(s 50)

Appeals may be made
against the Tribunal’s
decisions to authorise
CTO and ICTO, and in
respect of its refusal to
revoke SD (s 320)
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