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LORD HOPE

1. This case raises important issues about the meaning and application in practice of
section 115(7) of the Police Act 1997 as to the information that is to be provided by the
chief officer of a police force to the Secretary of State for inclusion in an enhanced
criminal record certificate (“ECRC”). The section in which this subsection appears
provides for enhanced criminal record checks to be carried out in various specified
circumstances, such as where people are applying to work with children or vulnerable
adults, for various gaming and lotteries licences, for registration for child minding and
day care or to act as foster parents or carers. The check is enhanced in the sense that it
will involve a check with local police records as well as the centralised computer records
held by the Criminal Records Bureau. As well as information about minor convictions
and cautions, it will reveal allegations held on local police records about the applicant’s
criminal or other behaviour which have not been tested at trial or led to a conviction. If
the information satisfies the tests that section 115(7) lays down, it must be given to the
Secretary of State and the Secretary of State for his part must include it in the ECRC.

2. The question is whether, as it has been interpreted, section 115(7) of the 1997 Act
is compatible with the applicant’s right to respect for his or her private life under article 8
of the European Convention on Human Rights. The leading authority on the meaning and
effect of the subsection is R (X) v Chief Constable of the West Midlands Police [2004]
EWCA Civ 1068; [2005] 1 WLR 65. Lord Woolf CJ said in para 36 that, having regard
to the language of section 115(7), the Chief Constable was under a duty to disclose if the
information might be relevant, unless there was some good reason for not making such
disclosure. In para 37 he added these words:

“This was obviously required by Parliament because it was
important (for the protection of children and vulnerable
adults) that the information should be disclosed even if it
only might be true. If it might be true, the person who was
proposing to employ the claimant should be entitled to take
it into account before the decision was made as to whether
or not to employ the claimant. This was the policy of the
legislation in order to serve a pressing social need.”

In para 41 he said that, as long as the chief constable was entitled to form the opinion that
the information might be relevant, it was difficult to see that there could be any reason
why the information that might be relevant ought not to be included in the certificate.

3. The problem with this approach, it is said, is that it involves a disproportionate
interference with the article 8 right, bearing in mind the damaging effects to the applicant
that the disclosure of such information might give rise to. It goes further than is
reasonably necessary for the legitimate object of protecting children and vulnerable
adults, and it fails to strike a reasonable balance between the interests of the applicant and
the wider social interests that the system was designed to serve. The appellant seeks the
quashing of the respondent’s decision to disclose information about her on her ECRC,
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and a declaration that section 115(7) is incompatible with article 8. Alternatively she
submits that section 115(7) should be read down so as to avoid the incompatibility.

The legislation

4. Part V of the Police Act 1997 introduced a legislative framework for the
disclosure of criminal records to meet a growing need for the release of such information
for employment and other purposes. Previously the arrangements were governed by a
series of Home Office Circulars on the Disclosure of Criminal Records. It was designed
to implement proposals contained in the White Paper On the Record: The Government’s
Proposals for Access to Criminal Records for Employment and Related Purposes in
England and Wales (1996) (Cm 3308) following an earlier Home Office Consultation
Paper Disclosure of Criminal Records for Employment Vetting Purposes (1993) (Cm
2319). Among these proposals was one for enhanced criminal record checks, the details
of which were set out in Part VI of the White Paper. It was already the practice, in certain
particularly sensitive areas of work or licensing where vetting took place, for additional
information to be provided from local police records. In the light of responses to the
consultation paper it was proposed that information from local police records would be
available for prospective employees, trainees and volunteers having regular,
unsupervised, contact with children and young people under 18, and those applying for
gaming, betting and lottery licences. It was noted in para 29 that the local records held by
most police forces contain a range of information about individuals, including convictions
and cautions for minor offences as well as information going beyond the formal
particulars of convictions but which might nonetheless be of legitimate interest to those
considering employing individuals for particularly sensitive posts.

5. Para 30 of the White Paper was in these terms:

“After very careful consideration the Government has
concluded that it is right for such information to continue to
be disclosed where there are particularly strong grounds for
it, such as to combat the risk of paedophile infiltration of
child care organisations. It accepts that stricter guidelines
on what may be disclosed would provide reassurance to
those subject to checking in this way and that they should
normally be able to see any information of this kind which
may be made available on them.”

6. Part V of the 1997 Act provided for the issue of three types of certificates.
Section 112 dealt with the issue of a criminal conviction certificate. This is a certificate
which gives prescribed details of every conviction of the applicant which is recorded on
central records, or states that there is no such conviction. Section 113 dealt with the issue
of a criminal record certificate. This is a certificate which gives the prescribed details of
every conviction within the meaning of the Rehabilitation of Offenders Act 1974 and a
caution, or states that there is no such matter. A certificate of this kind may only be
issued where the application is countersigned by a registered person and is accompanied
by a statement by that person that the information is required for a question in relation to
which section 4(2)(a) or (b) of the Rehabilitation of Offenders Act 1974 has been
excluded by an order of the Secretary of State. Section 115 dealt with the issue of an
enhanced criminal record certificate.
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7. Sections 113 and 115 were repealed with effect from 6 April 2006 and replaced by
sections 113A and 113B, inserted in the 1997 Act by section 163(2) of the Serious
Organised Crime and Police Act 2005. This case concerns an ECRC that was issued
under section 115 before it was repealed. To avoid confusion | shall concentrate on the
wording of that section.

8. Section 115, as amended by the Criminal Justice Act 2003 and so far as material
for present purposes, provided:

“(1) ... The Secretary of State shall issue an enhanced
criminal record certificate to any individual who —

@) makes an application under this section in the
prescribed manner and form countersigned by a registered
person

(2) An application under this section must be accompanied
by a statement by the registered person that the certificate is
required for the purposes of an exempted question asked-

(@) in the course of considering the applicant’s suitability
for a position (whether paid or unpaid) within subsection
(3) or (4), or

(b) for a purpose relating to any of the matters listed in
subsection (5) ...

(3) A position is within this subsection if it involves
regularly caring for, training, supervising or being in sole
charge of persons aged under 18.

(4) A position is within this subsection if —

(@) it is of a kind specified in regulations made by the
Secretary of State, and

(b) it involves regularly caring for, training, supervising or
being in sole charge of persons aged 18 or over.”

In subsection (5) a list was given of applications for various gaming and lotteries licences,
for registration for child minding or providing day care and the placing of children with
foster parents. This list has been extended by subsequent amendments to include, among
others, applications for registration as a social worker or a social service worker and
registration as a teacher under section 3 of the Teaching and Higher Education Act 1998.

9. Section 115(10) provided that the expressions “central records”, “exempted
question” and “relevant matter” had the same meaning as in section 113, subsection (5) of
which was in these terms:
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“In this section —

‘central records’ means such records of convictions and
cautions held for the use of police forces generally as may
be prescribed,;

‘exempted question” means a question in relation to which
section 4(2)(a) or (b) of the Rehabilitation of Offenders Act
1974 (effect of rehabilitation) has been excluded by an
order of the Secretary of State under section 4(4);

‘relevant matter’ means —

Q) a conviction within the meaning of the
Rehabilitation of Offenders Act 1974, including a spent
conviction, and

(i) a caution.”
10.  Sections 115(6) and 115(7) provided as follows:

“(6) An enhanced criminal record certificate is a certificate
which -

@) gives

Q) the prescribed details of every relevant matter
relating to the applicant which is recorded in central
records, and

(i)  any information provided in accordance with
subsection (7), or

(b) states that there is no such matter or information.

(7) Before issuing an enhanced criminal record certificate
the Secretary of State shall request the chief officer of every
relevant police force to provide any information which, in
the chief officer’s opinion —

(@) might be relevant for the purpose described in the
statement under subsection (2), and

(b) ought to be included in the certificate.”

These provisions have been re-enacted in virtually the same terms by sections 113B(3)
and 113B(4) which were inserted into the 1997 Act by section 163(2) of the Serious
Organised Crime and Police Act 2005.
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11. Section 124 provides that it is an offence for information provided for criminal
record checks and enhanced criminal record checks to be disclosed by members and staff
of registered bodies and by members and staff of unregistered bodies and individuals and
their employees who receive the information following an application which those bodies
or individuals have countersigned, unless the disclosure is made in the course of their
duties for the purposes authorised by that section.

The facts

12.  The appellant L is the mother of X who was born on 21 April 1989. He has a
much older sister. The family has come to the attention of both the police and social
services. Due to concerns about X the local authority arranged a child protection
conference which took place on 29 January 2002. At that time X was living with his
father and not with the appellant. At that conference a number of concerns were
expressed about X’s behaviour. The social worker reported concerns that X might be
exposed to drugs and that the appellant was not prepared to work with social services.
She said that the general view of all the professionals was that X was at risk within his
family because the appellant had very little control of his behaviour and knowledge of his
whereabouts for the large part of the day. The conference also received detailed reports
from his school of his poor attendance and his poor behaviour at school. It was told that
he was currently excluded from school for having assaulted his learning support teacher.
The police child protection officer said that there had been a lot of police involvement
with X due to his offending and because he had been reported missing on numerous
occasions by the appellant. The police felt that many of the issues stemmed from X’s
older sister Y who was involved in drugs and prostitution, as X was a frequent visitor to
Y’s home. As for the appellant’s contribution to the discussion, the minutes recorded that
she refused to accept that X’s behaviour was a concern and targeted the social worker as
the cause of all her problems.

13.  The decision of the conference was that X’s name should be placed on the child
protection register, under the category of neglect. The conference made fourteen
recommendations for further action by the authorities, most of which were not
implemented. A review conference took place on 26 April 2002, and on 22 November
2002 there was a second review conference. Further recommendations were made, again
mostly not implemented, and it was confirmed that X should remain on the child
protection register. It was noted at the conference on 22 November 2002 that X was
assaulted by his father on 25 September 2002 and that he had returned to live with the
appellant. On 27 September 2002 he was arrested for a robbery that was carried out on
12 September 2002. He was charged with this offence on 2 October 2002, and on 31
March 2003 he was convicted and sentenced to three years’ detention in a young offender
institution. In June 2003 his name was removed from the child protection register as he
was in detention. He was released on 28 February 2004.

14. From February to December 2004 the appellant was employed by an employment
agency, Client Services Education, which provides staff to schools. Between March and
July 2004 she worked as a midday assistant at a secondary school. Her job involved
supervising children in the lunchtime break both in the canteen and in the playground.
She was required to ensure that the children did not go outside the school gates, hurt
themselves and get into fights. She shared these responsibilities with four other
assistants. At the start of her employment the agency applied for an ECRC in accordance
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with section 115 of the 1997 Act. The application was countersigned by Isabelle Logerot
of the Registered Body Education (Waltham Forest Ltd), which was the registered person
for the purposes of that section. The position that the appellant had applied for was
described in the application as a “casual midday assistant”. The police were not given
any other details about the work that this post would involve. The appellant signed the
application to indicate her consent. Having done so, she returned it to the agency so that
they could apply for the police check.

15.  On 16 December 2004 the ECRC was issued in response to the police check. It
recorded that the appellant had no criminal convictions and that no information on her
was recorded either on the list held under section 142 of the Education Act 2002 or on the
Protection of Children Act 1999 list. But in the box entitled “Other relevant information
disclosed at the Chief Police Officer’s discretion” the Secretary of State disclosed the
following information as having been supplied by the Metropolitan Police Service:

“[L], born [date], came to police notice in January 2002
when her son, aged 13, was put on the child protection
register under the category of neglect. It was alleged that
the applicant had failed to exercise the required degree of
care and supervision in that her son was constantly engaged
in activities including shoplifting, failing to attend school,
going missing from home, assaulting a teacher at school
and was excluded from school. Additionally, it was alleged
that during this period the applicant had refused to co-
operate with the social services. Her son was removed
from the child protection register in June 2003 — after he
had been found guilty of robbery and receiving a custodial
sentence.”

Shortly afterwards the appellant was informed by the agency that her services were no
longer required.

16.  The appellant then sought judicial review of the Commissioner’s decision to
disclose the information contained in the ECRC. Her application was dismissed by
Munby J on 19 March 2006: [2006] EWHC 482. The Court of Appeal granted leave to
appeal on 14 July 2006, and on 21 August 2006 the Secretary of State made an
application to intervene which was granted on 18 September 2006. On 1 March 2007 the
Court of Appeal (Longmore, Smith and Moore-Bick LJJ) dismissed the appeal: [2008] 1
WLR 681.

17.  On 5 March 2008 the appellant’s solicitors wrote to the Commissioner to enquire
whether he would consider removing the records which were the subject of the appeal
from the information held by the Criminal Records Bureau. The Commissioner replied
on 13 March 2008 in these terms:

“We have only one record of an application from your
client and that was in 2004. The disclosure that was made
then will be made in the future if she applies for a job that
requires a CRB enhanced criminal record certificate. The
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disclosure could only change if new information concerning
your client came to light. We cannot accede to your request
to remove the information we hold in our records.

I accept that the nature of the disclosure effectively cuts
your client off from working with children and vulnerable
adults, but this does not necessarily affect her employment
prospects. The vast majority of jobs available do not
require enhanced disclosure.”

The issue

18.  As the appellant’s exchange of correspondence with the Commissioner shows, the
current approach to the disclosure follows the guidance that was given in R (X) v Chief
Constable of the West Midlands Police [2005] 1 WLR 65. It gives priority to the interests
of children and vulnerable adults. The appellant’s complaint is that it gives insufficient
weight to the interests of the applicant, for whom disclosure will not infrequently lead to
loss of employment and to long-term inability to work in any form of employment
involving care for or contact with children or vulnerable adults. The reality will often be,
as Baroness Hale of Richmond said in R (Wright) and others v Secretary of State for
Health [2009] UKHL 3; [2009] 2 WLR 267, para 22, that the particular job will be lost to
the applicant for good and that she will be most unlikely to be able to obtain any other job
of that kind. The way the system is operated ensures that the same information will
always be disclosed whenever she applies for one. This has all the hallmarks of a rather
rigid, mechanistic system, that pays too little attention to the effects of disclosure on the
applicant.

19. In R (Wright) and others v Secretary of State for Health the statutory provisions
that were under scrutiny related to a list, known as the POVA list, which the Secretary of
State was required to keep of persons who were considered unsuitable to work with
vulnerable adults under section 81 of the Care Standards Act 2000. If a care worker’s
case was referred to the Secretary of State together with information from which it
appeared that it might be appropriate for her to be included on that list, the Secretary of
State was required by section 82(4)(b) of the Act to include her name on the list
provisionally pending the determination of the reference. The effect of listing was to
prevent any new employer from employing the listed person in a care position or to
deprive her of such a position if she already had one. By reason of section 92 of the Act
the worker was also listed provisionally on the list, known as the POCA list, of persons
considered to be unsuitable to work with children. No provision was made for the worker
to be accorded a hearing before she was provisionally listed, and once the worker was
provisionally listed it could take months before a decision whether or not to confirm that
person on the list was made. The result was that the care worker might suffer irreversible
damage to her right to work in her chosen profession, as a result of allegations which
might turn out to be unfounded or at the very least blown out of all proportion.

20.  The House held that the denial of an opportunity to make representations before
her name was included in the list was incompatible with the care worker’s rights under
article 6(1). It also held that the low threshold for provisional listing was a

Page 8



disproportionate interference with her article 8 rights. Baroness Hale explained the basis
for this finding in para 36:

“There will be some people for whom the impact upon
personal relationships is so great as to constitute an
interference with the right to respect for private life and
others for whom it may not. The scope of the ban is very
wide, bearing in mind that the worker is placed on both the
POVA and POCA lists. The ban is also likely to have an
effect in practice going beyond its effect in law. Even
though the lists are not made public, the fact is likely to get
about and the stigma will be considerable. The scheme
must therefore be devised in such a way as to prevent
possible breaches of the article 8 rights.”

A declaration was made that section 82(4)(b) was incompatible with the appellants’ rights
under article 6 and article 8 of the Convention.

21. The appellant does not suggest that her rights under article 6(1) are in issue in this
case. The scheme that section 115 of the 1997 Act provides for is not directly
comparable with that under the 2000 Act. Unlike the scheme for provisional listing under
the 2000 Act, the provision of information in an ECRC does not automatically lead to the
loss or denial of employment. The issue as to its effect is left to the judgment of the
employer. The statute does not prevent the applicant from making representations at any
stage to the police or to a prospective employer. Section 117 provides that an applicant
who believes that the information contained in a certificate is inaccurate may make an
application in writing to the Secretary of State for a new certificate. Nevertheless she
submits that, for the same reasons that provisional listing under the scheme established
under the Care Standards Act 2000 was capable of causing a breach of article 8 rights, so
too is disclosure of information about an applicant on an ECRC. As Mr Cragg put it, the
state has a duty to provide a scheme which complies with article 8(2). Section 115 was
enacted for a legitimate purpose. But he submitted that, as currently interpreted, it is not
a measure which can be regarded as proportionate. The threshold for disclosure is too
low, the description of the information that can be disclosed is too broad and there are
insufficient protections in the scheme.

Article 8(1)

22.  Atrticle 8(1) provides that everyone has the right to respect for his private life, his
home and his correspondence. The right that the appellant invokes in this case is her right
to respect for her private life. Ms Barton for the Commissioner submitted that the
appellant’s rights under article 8 were not engaged at all by the scheme that section 115
sets out. This was because much of the information that was included in an ECRC was
quite properly in the public domain anyway, and because it was the appellant herself who
had applied for the certificate. Mr Eadie QC for the Secretary of State adopted a more
nuanced approach to these issues. He said that the answer to the question whether there
was an interference with the applicant’s article 8 rights had to take account of the fact that
the system was not dealing wholly with the private sphere and of the nature and type of
the information that was made available. He did not suggest that the applicant’s consent
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on its own provided an answer to it. But account had to be taken of the fact that the
regime left it to the police to judge what was relevant, that the final decision on relevance
was left to the employer, that the system was less draconian than that which was under
consideration in R (Wright) and others v Secretary of State for Health and that there were
strict controls on what could be done with the information in the hands of the employer as
further disclosure was prohibited.

23. The word “engaged”, which Ms Barton used when she said that article 8 was not
engaged in this case at all, requires to be examined with some care. It does not form part
of the vocabulary of the European Court and, as Laws LJ said in Sheffield City Council v
Smart [2002] EWCA Civ 04, [2002] HLR 639, para 22, its use is liable to be misleading
and unhelpful. In Harrow London Borough Council v Qazi [2003] UKHL 43, [2004] 1
AC 983, para 47 | said that | would not for my part regard its use as objectionable, so
long as there was no doubt what it means in this context. | drew attention to the words of
Sir Gerald Fitzmaurice in his dissenting opinion in Marckx v Belgium (1979) 2 EHRR
330, in which he said that the question was whether the provision was “applicable” — a
concept which is juridically distinct from that of whether the provision has been breached.
In other words, the question is whether the issue that has been raised is within the scope
of the article. If it is not within its scope, the question of a possible breach of it does not
arise at all. If it is, the question whether there is an interference with it which requires to
be justified under article 8(2) is a separate question. The question whether something
falls within the ambit of any of the rights or freedoms set forth in the Convention for the
purpose of the prohibition of discrimination in article 14 reflects this approach.

24. The issue as to what does and does not lie within the scope of the article 8 right to
respect for private life has been examined in some detail in R (Wright) v Secretary of
State for Health, paras 30-32 and in In re British Broadcasting Corporation [2009]
UKHL 34, [2009] 3 WLR 142, paras 18-20. In the context of this case it is sufficient to
note that it has been recognised that respect for private life comprises, to a certain degree,
the right to establish and develop relationships with other human beings: X v Iceland
(1976) 5 DR 86; Niemietz v Germany (1992) 16 EHRR 97, para 29. Excluding a person
from employment in her chosen field is liable to affect her ability to develop relationships
with others, and the problems that this creates as regards the possibility of earning a living
can have serious repercussions on the enjoyment of her private life: see Sidabras v
Lithuania (2004) 42 EHRR 104, para 48. She is entitled also to have her good name and
reputation protected: see Turek v Slovakia (2006) 44 EHRR 861, para 109. As Baroness
Hale said in R (Wright) v Secretary of State for Health, para 36, the fact that a person has
been excluded from employment is likely to get about and, if it does, the stigma will be
considerable.

25.  There is another aspect of the right to respect for private life that needs to be
brought into account, as it is directly relevant to the effect on a person’s private life of the
release of information about him that is stored in public records. In R v Chief Constable
of the North Wales Police, Ex p AB [1999] QB 396 Lord Bingham of Cornhill CJ said in
the Divisional Court that he was prepared to accept (without deciding) that disclosure of
personal information that the applicants wished to keep to themselves could in principle
amount to an interference with the right protected by article 8: [1999] QB 396, 414. Atp
416 Buxton J put the point more strongly when he said:
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“l do however consider that a wish that certain facts in
one’s past, however notorious at the time, should remain in
that past is an aspect of the subject’s private life sufficient
at least to raise questions under article 8 of the
Convention.”

Buxton J’s observations were endorsed by Lord Woolf MR, delivering the judgment of
the Court of Appeal: [1999] QB 396, 429. The Convention was not, of course, then part
of domestic law and Buxton J’s observations in Ex p AB were not supported by reference
to any decisions in Strasbourg. But subsequent decisions by the European Court do, |
think, provide support for them.

26. In Rotaru v Romania, (2000) 8 BHRC 449 Application no 28341/95, 4 May 2000,
the applicant who was a lawyer by profession complained of a violation of his right to
respect for his private life on account of the use against him by the Romanian Intelligence
Service of a file which contained information about his conviction for insulting behaviour
because, when he was a student, he had written two letters of protest against the abolition
of freedom of expression when the communist regime was established in 1946. In para
43 the court, referring to its judgment in Leander v Sweden (1987) 9 EHRR 433, para 48,
said that the storing of information relating to an individual’s private life in a secret
register and the release of such information come within the scope of article 8(1):

“Moreover, public information can fall within the scope of
private life where it is systematically collected and stored in
files held by the authorities. This is all the truer where such
information concerns a person’s distant past.”

In Segerstedt-Wiberg and others v Sweden, Application no 62332/00, 6 June 2006, para
72 and Cemalettin Canli v Turkey, Application no 22427/04, 18 November 2008, para 33,
referring to its previous decision in Rotaru, the court again said that public information
can fall within the scope of private life when it is systematically collected and stored in
files held by the authorities.

27.  This line of authority from Strasbourg shows that information about an applicant’s
convictions which is collected and stored in central records can fall within the scope of
private life within the meaning of article 8(1), with the result that it will interfere with the
applicant’s private life when it is released. It is, in one sense, public information because
the convictions took place in public. But the systematic storing of this information in
central records means that it is available for disclosure under Part V of the 1997 Act long
after the event when everyone other than the person concerned is likely to have forgotten
about it. As it recedes into the past, it becomes a part of the person’s private life which
must be respected. Moreover, much of the other information that may find its way into an
ECRC relates to things that happen behind closed doors. A caution takes place in private,
and the police gather and record information from a variety of sources which would not
otherwise be made public. It may include allegations of criminal behaviour for which
there was insufficient evidence to prosecute, as in R v Local Authority and Police
Authority in the Midlands, Ex p LM [2000] 1 FLR 612 where the allegations of child
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sexual abuse were unsubstantiated. It may even disclose something that could not be
described as criminal behaviour at all. The information that was disclosed on the
appellant’s ECRC was of that kind.

28.  The ECRC disclosed that the appellant’s son X was put on the child protection
register and that he was removed from it after he had been found guilty of robbery and
received a custodial sentence. His conviction could be seen as public information
because his trial was held in public. But the fact that the appellant was the mother of the
person who had been convicted and sentenced to detention was private information. So
too was information about the proceedings in which it was alleged that she failed to
exercise the required degree of care and supervision of her son and that she had refused to
co-operate with the social services. They were recorded in the minutes of the child
protection conference on 29 January 2002. But the conference did not take place in
public, nor were the minutes open to public scrutiny. These were aspects of her private
life which had to be respected when the decision was taken as to whether or not details
which had been stored in the police files should be released

29. For these reasons | would reject Ms Barton’s submission that article 8(1) is not
engaged in this case. It seems to me that the decisions which the chief officer of police is
required to take by section 115(7) of the 1997 Act are likely to fall within the scope of
article 8(1) in every case, as the information which he is considering has been stored in
files held by the police. It follows that its disclosure is likely to affect the private life of
the applicant in virtually every case. The question in these cases will be whether the
interference with her private life can be justified.

How the system works in practice

30.  The evidence that was before the judge included statements by Detective Chief
Inspector Stuart Gibson and by Chief Superintendent Graham Morris. The notes on the
relevant case management system (known as “CEC”) attached to DCI Gibson’s statement
show that information that the police held in the appellant’s case was passed to him by a
team leader at the end of September 2004 so that he could make a recommendation as to
whether any of its contents should be included in the ECRC. He had available to him
notes of guidance as to the approach which he was expected to follow. Among other
things such as the quality and age of the information, he was expected to have regard to
human rights issues. For this purpose he had available to him the guidance that was given
in a document headed MP9 Human Rights Guidelines.

31. MP9 sets out the steps that the police officer is expected to take to establish
whether or not he believes that the impact of disclosure on the applicant’s private life
outweighs the potential impact on the vulnerable group if the information was not
disclosed. Those steps are the subject of a risk/human rights rating table, in which four
human rights categories are compared with three risk categories. The human rights
categories are graded according to the extent to which disclosure would cause disruption
to the private life of the applicant or a third party: none, little, moderate or severe. The
risk categories are graded according to the degree of risk that failure to disclose would
cause to the vulnerable group: severe, moderate or little. The first task is to determine the
human rights category of the statement that is being considered for disclosure. The
second is to determine its risk category. The third and crucial stage is to check the
content of the cell on the table which forms the intersection of the risk and human rights
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categories. These cells contain either a tick, which indicates that in such a case the
information will always be disclosed, or the words “carefully consider” which indicate
that careful consideration is needed to ensure that the rationale for disclosure makes it
very clear why the human rights infringement outweighs the risk posed to the vulnerable

group.

32. A striking feature of the rating table is that a tick appears in every cell where it is
said that a failure to disclose would cause a severe risk to the vulnerable intersects with a
human rights category, however severe the disruption that disclosure in that category
would cause to the private life of anyone. Where the risk that a failure to disclose would
cause is moderate, careful consideration is only required if the disruption to the private
life of anyone would be one grade higher: severe. It is only where the risk that a failure to
disclose would cause little quantifiable risk to the wvulnerable group that careful
consideration is required if the corresponding human rights category of little disruption to
private life applies. In all other cases the corresponding human rights category is trumped
by an equivalent risk category.

33.  On 30 November 2004 DCI Gibson wrote a minute to Det.Supt.Morris (as he then
was) on the CEC notes informing him that, having considered what he described as a
mountain of information a large part of which was rumour, conjecture and uncorroborated
allegations, the only part of it that he considered it safe to disclose was that surrounding
the appellant’s son being the subject of inclusion on the child protection register under the
category of neglect. He said that he considered this to be highly relevant as the appellant
had consistently displayed a lack of ability to adequately care for and supervise her own
child and the registered body should be made aware of her history when considering her
employment application. On 2 December 2004 Det.Supt.Morris entered a minute on the
CEC agreeing with DCI Gibson. It included the following determination of the human
rights issue:

“The HRA requires a balance to be struck between the right
to private life and protecting the vulnerable from moral
harm, mental or physical abuse. While individuals should
not be at the risk of being for ever hounded, if a person
chooses to seek this kind of employment then they put
themselves forward into public life and by that choice
accept that information may be released. The impact of
disclosure may result in his not being employed. While it
would not be in society’s interest to exclude an applicant
from employment, social outlets, etc as this may be a
moderating factor on behaviour, the welfare of the
vulnerable in respect of whom the risk may exist is of
paramount importance, as is their rights that legislation
seeks to protect. The decision is one for police and there is
no presumption against disclosure, the position is more in
favour of disclosure unless there is a good reason for not
doing so. (X v WM)”

34, It is plain, both from the terms of Det.Supt. Morris’s minute and the way the

rating table is set out, that the treatment of the human rights issue by the police has been
closely modelled on what Lord Woolf CJ said in R (X) v Chief Constable of the West
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Midlands Police [2005] 1 WLR 65. This impression is reinforced by the approach to this
issue of the Home Office circular 5/2005 Criminal Records Bureau: Local Checks by
Police Forces. In para 6 it states that a decision on whether information should be
disclosed will turn to a large extent on considerations of relevancy, although other facts
need to be weighed too, in particular whether the nature of the information and its degree
of relevance to the case in hand are such that its disclosure would be reasonable and
proportionate, having regard to the applicant’s right to respect for his or her private life.
Para 55 states, under the heading “Case Law”, that forces and their solicitors will be
aware of the Court of Appeal’s judgment in that case. So it is now necessary to look
more closely at that case, and to consider whether the Court of Appeal struck the balance
in the right place as proportionality requires if section 115(7) is to be applied compatibly
with article 8.

R (X) v Chief Constable of the West Midlands Police

35.  This was a case where a man who applied for a job as a social worker had no
previous convictions. He had been charged with indecent exposure, but the proceedings
were discontinued when the alleged victim failed to identify him. The social work
agency which was dealing with his job application applied for an ECRC. The Chief
Constable, as he was required to do, issued an ECRC to the agency relating to the
applicant. It contained details of the allegations of indecent exposure under the heading
of “other relevant information”. When the Chief Constable’s decision to disclose this
information came before him for judicial review, Wall J held that the duty to act fairly
required the Chief Constable to permit the claimant to make representations as to what
was proposed to be disclosed and that, on the facts, there had not been a pressing need for
disclosure: [2004] EWHC 61 (Admin), [2004] 1 WLR 1518.

36.  Wall J referred in paras 71 to 80 of his judgment to what was said R v Chief
Constable of the North Wales Police, Ex p AB [1999] QB 396 by Lord Bingham of
Cornhill CJ in the Divisional Court where at p 410 he stressed the importance of
considering each case carefully on its own facts and by Lord Woolf MR in the Court of
Appeal where at p 428 he too said that each case must be judged on its own facts. He
referred also to Dyson J’s judgment in R v Local Authority and Police Authority in the
Midlands, Ex p LM [2000] 1 FLR 612 in which the approach that was to be taken to
section 115(7) of the 1997 Act was directly in issue, where he said at p 622:

“In my view, the guiding principles for the exercise of the
power to disclose in the present case are those enunciated in
R v Chief Constable of the North Wales Police, Ex p AB.
Each of the respondent authorities had to consider the case
on its own facts. A blanket approach was impermissible.
Having regard to the sensitivity of the issues raised by the
allegations of sexual impropriety made against LM,
disclosure should only be made if there is a *pressing need’.
Disclosure should be the exception, and not the rule.”

37. In para 84 Wall J said that, while section 115(7) defined the parameters of the
Chief Constable’s discretion, it did not exclude the operation of the common law
principles as to its exercise. In para 85 he said that, as all parties in those proceedings

Page 14



accepted, the discretion must also be exercised in compliance with article 8(2) of the
Convention and that it seemed to him to be only a very short step to an acceptance that
the common law principles set out in Ex p AB as accepted by Dyson J in Ex p LM also
applied. In para 89 he said:

“The disclosure of information which (as here) has not been
the subject of judicial adjudication, which is highly
contentious and which, if disclosed is likely to render the
claimant permanently unemployable in his chosen
profession plainly requires what the European court
described as ‘a pressing need’ to made disclosure
appropriate.”

In para 90, however, he accepted that the need to protect children and vulnerable adults
from abuse by those employed to care for them is a pressing social need and in para 91,
having noted that it was at least highly arguable that the effect of section 115(7) was to
displace the common law presumption against disclosure, he said that he proposed to
approach the question on the basis that there was no presumption against disclosure and
that the circumstances identified in section 115(7) did identify a pressing need:

“As will become apparent, however, this does not mean that
disclosure of additional, non-conviction information under
section 115 is automatic, or that it is not surrounded by the
stringent conditions of natural justice and procedural
fairness.”

He held that there had been no proper assessment of the effect on the claimant of
disclo