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a. Until the completion of the Koruna Trust Transfer, full and unencumbered 

ownership of the Diag Shares had not vested in the Koruna Trust. It is non-sensical 

to suggest that Mr Stava had to have exercised his control prior to that point.    

b. But had Mr Stava replaced the trustee with himself and his Liechtenstein company 

at 00:00 on 1 January 2012 (i.e. the very second that the Koruna Trust Transfer 

completed)  

(2) Second, for the CA, in order for Mr Stava to have de facto control it was first necessary 

for him to obtain or to exercise de jure control by replacing the trustee and thereby 

obtaining legal title to the shares in Diag SE. However, Ds say that this was an 

erroneous conflation of two very separate tests for control. On the assumption that de 

facto control alone can satisfy the requirement in Article 1(1)(c) (which is the essential 

premise of Ground 2), it cannot be necessary for a putative controller to obtain de jure 

control in order to establish their de facto control. The CA should have viewed Mr 

de jure control as part of the mechanism by which he was 

able to ensure that his wishes be carried out.  

(3) Third, relatedly, the CA drew the wrong conclusion from the fact that Mr Stava had 

not exercised his power of replacement by the relevant time. That Mr Stava had not 

seen fit to replace the trustee should (if anything) give rise to an inference that Mr 

be necessary for a de facto controller to actually exercise their power of coercion or 

sanction in order to establish their de facto control. That is not least because:   

a. In reality, the more satisfied a de facto controller is that their wishes are being 

carried out, the less likely it is that they will exercise a power of coercion or 

sanction such as the CA considered necessary to demonstrate the de facto control.  

b. For the purposes of investment treaty claims, it is sometimes argued that a de facto 

controller must be in control at/by a particular point in time (at the time of the 

investment, at the time of breach, at the time of the institution of proceedings, etc.). 

de 

facto controller will have exercised their power of coercion or sanction in time. For 

example, if they must have exercised their power of coercion or sanction by the 

date of breach, the de facto controller has a deadline which they will only be aware 

of when it is already too late.  
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